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PORT-LOUIS 



AGENT— (Vide Principal & Agent. 

APPEAL— Prom eefusal to Tax. 

An app0al lies to the Supreme 
Court; from an Order of the Registrar 
refusing to tax a Bill of costs.— The 
Eegistrar of the Supreme Court has 
the same powers as were formerly 
vested in the Master with reference 
to the taxation of costsj subject to 
the same condition as to appeal. 
Planel V. Dbsknnb p. 41. 

ATTACHMENT — Extent of — Judicial 
Ordbe to Pay. 

An attachment was lodged in the 
hands of a garnishea of all sums of 
money whatsoever due by hi:a, on 
whatsoever account, to a certain party. 

Held that the words which you 
owe or may owe in the attachment 
did not include money which was 
hereafter to come into the garnishee's 
hands, but only the money which 
wa» actually in his hands at the date 
of tho attachment. 

Held, further, that a garnishee 
who is ordered to pay money by a 
competent Court must obey that 
judicial order, notwithstanding the 
existence of other attachments in his 
hands. 
DuPR^ r. Noel & others p. 30. 



ATTACHMENT— Of Salaries — Dblega- 

TION — ACCBPTANCB. 

Ordinance 32 oE 1881 which prohi- 
bits an attachment (saisio-arrSt) of 
salaries, seems to have applied to sala- 
ries the principles to be found in Art : 
581 of the Code of Civil Procedure 
regarding moneys for alimentary 
allowances which are declared to be 
insaisissables- 

The prohibition of the Ordinance 
shall not be added to, and though the 
salaries cannot be seized, they may 
be assigned or delegated. 

The employes are contingent and 
conditional creditors of their em- 
ployerB in virtue of their contract of 
service, and so long as they reniain 
in the service of their employers, the 
latter become their debtors every 
month. Tho future salaries may 
therefore be lawfully assigned (Art : 
1130 Civil Code). 

When a Corporation has agreed to 
deduct, every month, part of the salary 
due to some of their employ& and to 
pay over the same to a creditor, the 
agreement cannot be put an end to 
without tho creditor's consent. 

The principles which apply in such 
a case are contained in Art: 1121 
of the Code Civil relating to " stipu- 
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Int'O'^a faitea an pr'^fifc des tiers ! 
(.'t range IS." 

The agreement between the credi- 
:o':, debtor ^ and the employer need 
nob be formal and direct. It may be 
gathered from documents emanating 
from the parties, and the creditor's 
acceptance of the delegation may be 
a tacit one. 

The delegation to the creditor is a 
delegation iinparfaite in as much as 
the debtors (employes) are not thereby 
de piano, discharged. 

Qucere : Whether a Mayor can bind 
the Municipal Corporation by accept- 
ing to deduct part of the salaries as 
above. 
GoNARD V. Mayor and Municipal Cor- 
poration OP Port Louis p. 59. 

ATTORNEY — Misconduct — Charge on 
Money recovered — Accounting. 
An Attorney is not entitled to make 
a charge of 10 o/o on sums recovered 
from a client, unless there has been 
a clear understanding upon the sub- 
ject with his client. An attorney 
who has received money from a client 
should hand over the same to the 
client without delay, after deduction 
of legitimate expenses. 
Procurbur General v. Goumany. p. 37. 

AUTHORITY— General. 

ViDB Principal and Agent p. 27. 

AY ANT CAUSE— JuDQMEHT binding. 

When a Court has held that an 
agreement is to bind, both actively 
and passively, the successors of the 
contracting parties, it is not necessa- 
ry to call on any one save the success- 
ors to execute such judgment. 

Those successors, though not par- 
ties in name to the preceding judicial 
proceedings are the ay ant-cause par- 
ticuUers of the parties who originally 
contracted, and the judgment is 
binding upon and executorial against 
them. 
Reid v. Oriental Bank p. 45. 



BANKER — Rel\tions with depositors — 
Responsibility op. 

The relations between a Banker 
and depositors of money are not those 
between mandant and mandatory or 
principal and agent. 

If it were so, however, the Banker 
would be responsible for any slight 
fault (faute legire). 

The implied contract between the 
banker and the depositor appears to 
be one sui generis and to be regulated 
by rules applicable to itself. 

The loss of a cheque book or neglect 
to lock the desk in which it is kept 
is not to be considered as a fault or 
negligence on the part of the holder 
of the cheque book which will, by 
itself, exempt the Banker from the 
loss occasioned by his having honour* 
ed a forged cheque, 

The Bank may exact what condi- 
tions they choose before accepting 
any particular customer's account. 
Herviy V, The Mauritius Commercial 

Bane p. 19. 

BILL OP COSTS— (Vide Taxation). 

BRANCHES AND TWIGS — Meaning of 
— (Vide Trees.) 

BUILDINGS — On the land op a third party 
— (Vide Third Party). 

CHEQUE — Payment of forged cheque by 
Bankbr — (Vide Banker.) 

CO-HEIR & CO-PROPRIBTOR — Third 
Party tibrs. 
The co-heir or co-proprietor who has 
made plantations or set up buildings 
upon the common property, is not a 
third party (tiers) within the meaning 
of Art. 555 0. C. He is not therefore 
entitled to claim an indemnity from 
the subsequent purchasers of the pro- 
perty. 

He may, however, have his recourse 

against the other co-owners or co-heirs 

for the costs of the plantation and 

constructions. 

Rampal t?. Eampal p. 51. 



Digitized by 



Google 



m 



CONDITION PRECEDENT. 

When a party was ordered to pay 
a certain sura before obtaing delivery 
of a thing, the Court held that the 
money must be paid first and that it 
was only after such payment that the 
party could ask for delivery of the 
thing. 
Reid v. Oriental Bank p. 45. 

CONTEMPT OF COURT— Newspaper. 

Comments of a newspaper tending 
to influence the Judge or Jury for or 
against an accused party^ pending 
his trial, is a contempt of Court. 

A trial is pending immediately after 
the committal of the accused by a Ma- 
gistrate, after a preliminary enquiry. 
Procurbur Genkbali?. Dblaroche. p. 13. 



DO. 



do. 



To constitute a contempt of Court 
it is not essential that the comments 
of a newspaper be on the merits of a 
pending case. It is sufficient that 
comments made on the proceedure 
be calculated to prejudice the minds 
of the public against one of the par- 
ties. 
Peooureur General u. Newton & or. p. 15* 

CONTRACT OF SERVICE— entered into 
AT Aden — (Vide Stipendiary 
Court). 

costs — ^supremb and district coukts. 

When a case which might have 
been disposed of by the District Court 
was introduced before the Supreme 
Conrt^ District Court costs only were 
allowed. 

Martin v. S^neque p. 39. 

DO. — (Vide Taxation). 

CREDITORS— Coxtinqent— (Vide Attach- 
ment.) 

CURATOR OP VACANT ESTATES — 
(Vide Notary-Minutes.) 



DAMAGES — Loss on innocent. 

"When one of two innocent parties 

must suffer, ho who has dono the act 

by which the loss is occasioned should 

suffer and bear tho loss. 

Hebvey v. Commercial Bank p. 19. 

DEFECTS — Patent and Latent — (Vide 
Lessee, Repairs.) 

DELEGATION — Imperfect— op Salaries 
(Vide Attachment.) 

DIVISION IN KIND. 

An incomplete plan and memoran- 
dum of survey is not a proof that a 
division in kind has taken place. 
Precibux v. Kelly p. 54. 

EVfiNEMENT FORTUIT ET DE FORCE 
MAJEURE. 

When it was established by a no- 
tary that a deed of deposit made en 
simple minute together with a deed 
of sale under private signatures at- 
tached thereto, had surreptiously dis- 
appeared from his office (etude) it 
was held : 

lo. That the notary was the lawful 
keeper of the two deeds. 

2o. That as tho disappearance of 
tho doods could not be imputed to 
the depositor or to the plaintiff, who 
was purchaser under him, this was 
^^ un evfinement fortuit et de force 
majeure " within the moaning of Art. 
1343 Code Civil. 

3o. That the purchaser was, as a 
consequence, entitled to prove by 
witnesses the genuineness of tho ven- 
dor's signature affixed to the lost 
deed oE sale. 
Meetun u. Gates p. 31. 

EVIDENCE — Oral — Force Majeure. 

A deed of deposit made en simple 
minute together with a deed of sale 
under private signature attached 
thereto, hr-ving surreptitonsly disap- 
peared from a notary's office, the 
Court held that as the disappearauoe 
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of the deeds conld not be imputed to 
the depositor or the party claiming 
nnder him^ this was un evenement 
fortuit et deforce majeure within the 
meaning of Art. 1348 Code Civil and 
that the parchaser was entitled to 
prove by oral evidence the genuine- 
ness of the vendor's signature affixed 
to the lost deed of sale. 
Mbbtuk v. Gates p. 34 

EXPERTS— Appointment op. 

Under the rales of the Supreme 
Courts the Judge will not natae ez* 
perts without a special motion to that 
effect made by the parties^ except in 
those cases where the Code expressly 
enacts that mode of in7estigation. 

Our Rules of Court seem to con- 
template that every question of dis- 
puted factSj however scientific and 
technical^ shall, after examination of 
the witnesses, be determined by the 
Court sitting as a Jury. 

The procedure of appointing ex- 
perts, even when in their discretion 
to do so is not one which the Judges 
will, in Mauritius, voluntarily or wil- 
lingly adopt. 
The Mauritius Fibb iNsuaiNCB v. Cons- 
tant LlMlUB, THE wife p. 42. 

EXECUTION OP JUDGMENT (Vide 

Judohent) . 

EXPLICATION OF JUDGMENT (Vide 

JUDQMBKT.) 

FRAUD— Pboof op — Libs on Plaintiff — 
(Vide Pboof.) 

GARNISUEE— Extbst of Attachmbnt — 
Judicial Obdbb to Pat. 

An attachment was lodged in the 
hands of a garnishee of all sums of 
money whatsoever due by him, on 
whatsoever account, to a certain party. 
Held that the words which you owe or 
may owe in the attachment did not 
include money which was hereafter 
to QQ^Q into the garnishee's handi; 



but only the money which was ac- 
tually in his hands at the date of the 
attachment. 

Held^ further^ that a garnishee 
who is ordered to pay money by a 
competent Court mast obey that ju- 
dicial order^ notwithstanding the ex- 
istence of other attachments in his 
hands. 
DuPBB v. NoJlL & Others p. 30 

IMPRISONMENT— Civil Debt— Fraud- 
Onus. 
Imprisonment to enforce a judg- 
ment can be decreed only when the 
defendant has been proved to be 
guilty of embezzlement, fraudulent 
appropriation or employment, squan- 
dering away or destruction to the 
prejudice of the owner thereof or of 
any interested party, of any good, 
money, merchandize, etc. 
(Ord. 16 of 1669, art. 5), 
The onus of establishing the fraud 
etc., lies on the plaintiff. 
Martin V. SiSnAqub p. 89. 

INSCRIPTION— Of Co-pabtaobant— ( Vidb 

PBnriLBQB.) 

INSCRIPTION— Ex'Offioio— By Consbb- 
vatob of Mobtqaobs — (ViDB 
Privilbgb.) 

JUDGE AT CHAMBELS— Jurisdiction. 

In question of liability for payment 

of a bill of costs, when the plea is 

one of prescription, the Judge at 

Chambers has no jurisdiction. 

Planil t;. Dbsbnnb p. 50. 

JUDGMENT— Execution— Explication. 

When the Privy Council has mo- 
dified a decision of the Supreme 
Court, the latter Court may be called 
upon to apply the modified decision 
within the limits of their jurisdiction 
and their warrant may be necessary 
to make the judgment of tho higher 
Court executorial. 
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The Supreme Court may also en- 
tertain an application to esrplicate 
difficulties whichbave actually arisen 
in tte execution of one of its judg- 
ments and wliich cannot be explicat- 
ed without the help of the Court. 
But a Court of Law cannot be called 
upon, in the first instance and without 
any steps having been taken, to add 
to its own judgments or to modify 
them and put them ir.to execution. 
Rbid v. Oriintal Bank p. 45* 

JUDGMENT— BiNDiNo Suocbssoes — (Vide 
Ayant Caubb. 

JURISDICTION— CONCUEBENT. 

Claims which can be tried by the 

Supreme and District Courts, should 

unless in exceptional cases^ be urged 

before the latter Court. 

Maetin v. Sbnequb p. 39 

Do. —Action on Bills or Costs— (Vide 
Judge at Chambbbs.) 

Do. CoNTBACT OP Sbbvicb AT Aden — (Vide 
Stipendiaby Couet.) 

LABOUR LAW — Contbact of Sebvicb 
ABEOAD — ( Vide Stipendiaby 
Coubt) 

LANDING OP GOODS— Undeb Geneeal 
Authceity— (Vido Peincipal & 
Agent) , p. 27 

LAWS — Constbuction of. 

An Ordinance which endowes Go- 
vernment with extraordinary powers, 
should be strictly construed. 
Duffibld v. Surveyob Geneeal ... p. 6 

LEASE —V Repairs — Appaeent & Lateet 
Defects. 

A lessee who has undertaken to 
make toutes les reparations generale* 
ment quelconques ia bound to make 
all tho repairs which are necessitated 
by the apparent state of the ma- 
chinery, canals, etc., i, c, all repairs 
which are the conseqnenoo of the 



apparent defects, if any, existing at 
the time he is going to take posses- 
sion of the immoYeable leased. 

A lessee who has undertaken to 
make all the " grosses reparations '* 
may have the contract declared void 
with regard to latent defects. 

When in a lawsuit latent defects 
are complained of, they should be 
clearly mentioned in tha procedure ^ 
in order that the Court trying the 
case should be able to decide whether 
oral evidence can be allowed in pre* 
sence of the contract entered into. 

DeAEGEB V. PlEBEOT .,.. p. 47* 

LIBEL — Embaeeassino Plia. 

In an action for libel, the Court 
will not tolerate a plea that leaves in 
doubt whfit part of the libel is alleged 
to be true and what part is not. 

It will not, on the other hand, 
order pleas to be struck out or 
amended on account of a few super- 
fluous words therein, which cannot 
embarrass the plaintiff and which 
may be regarded as surplusage. 
ChASTELLIER 17. BOUSSEL p. 55. 

LICIT ATION— (Vide Division in Kind). 

MANAGER OF NEWSPAPER— Respon- 
sibility — (Vide Newspaper). 

MAYOR — PowEE to bind. 

Quoere : Whether a Mayor can bind 
a Municipal Corporation by accepting 
to deduct part of salaries due or to be 
due to the servants of the Corpora* 
tion. 
GoNAED r. Municipality op Poet Louis 
p. 50. 

MINUTES— (Notary). 

The minutes and repertories of a 
notary are public property of which 
the notary is merely the custodian. 

Tho notary who has not the right of 
designating his successor has not tho 
x'ight of transmitting the custody of 
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hisand his predecessor's miuutes to a 
• notary of his choice. 

The owner of the house in which 
the notary's office (Etude) is has no 
Hen over the minutes, repertoires and 
other papers of a notary. 

The minutes are iualienablOj im- 
prescriptible and not susceptible of 
private appropriation. 
(Vide Notary). 

MISCONDUCT— (ViDJs Attorney). 

NEWSPAPER— Responsibility. 

A person who signs a newspaper ns 

Manager and Printer is responsible 

for articles therein published. 

Procurbor General v. Newton and 

OR p. 15. 

NOTARY— 

The not ry who has been destitue 
has not tho right to recommend his 
successor. 

The notary who has lost the 
right of designating his successor^ 
has not the right of transmitting the 
custody of his minutes and his pre- 
decessor's miuutes to a notary of his 
choice. 

The minutes and repertories of 
a notary are public property of 
which the notary is merely the cus- 
todian. His private rights in his mi- 
nutes and repertories are limited to 
those which spring from such cus- 
tody, for instance a pecuniary com- 
pensation, when the custody is 
changed. 

The word '' remplacS '* in sect : 46 
of the Arrets du 14 Pluviose an XII 
(Code Decaen No. 49) does not ex- 
tend to the notary who has been dis- 
missed (destitue). 

A pecuniary compensation, how- 
ever, to be settled by mutual agree- 
ment, is due by the notary appointed 
by Government to the dismissed 
jttotary, his heirs or creditors, 



The owner of the house occupied 
by tho notary's office (etude) has no 
" lien " over the minutes, repertoires 
and other papers of a notary. 

The minutes are inalienable, im- 
prescriptible and not susceptible of 
private appropriation. 

Curator op Vacant Estates v. Bou- 

LANQBR AND ORS. .., p. 2» 

NOTARY— KEEPER OF DEEDS. 

A notary is the lawful keeper o£ 
deeds made in or deposited in his 
office. 

Mebtun 1^. Gates p. 34. 

PERCENTAGE— (Vide Attorney.) 

PLANTATIONS— By co-heir or co-proprie 
tor on common land. (VideTniBD 
Parties and Co-heirs.) 

PLEA— Embarrassing. (Vide Libel.) 

PRINCIPAL AND AGENT— Authority to 
bind. 

It is the duty of parties dealing 
with a person who professes to be an 
agent, but is not notoriously so, to 
ascertain the nature and extent of 
his authority before dealing with- 
him. 

If they neglect doing so and it 
afterwards turns out that the Agent 
had no authority or has exceeded his 
authority, the remedy will be against 
the agent only. 

Amurthalingum v. British India Stbait 
Navigation Cy. .,. p. n. 

Do. —GENERAL AUTHORITY. 

A general authority to a Boat's 
Company to unload all goods which 
reach tho Island does not imply a 
power to the Company to unload th o 
goods against the terms of the biU 
of lading and before the permit for 
landing has been obtained by tho 
consignees, who must be made awar ^ 
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when and how the landing is to take 
place. 

The Company was condemned to 
pay for certain grains landed under 
the above circumstances and which 
were lost or damaged during the 
hurricane. 

Aga Abdool Bassool & Co. v. British 
India Steam Naviq/ltion Company 
ETC p. 27. 

PRINTER— Of NEWSPAPER — Responsibility. 
(Vide Newspaper. 

PRIVILEGE OP CO-PART AGE ANT.— 
Ex-OFFicio Inscription. 

The Inscription taken ex-offioio by 
the Conservator of Mortgages cannot 
benefit the Co-partageants who have 
not " ik leur diligence " caused their 
privilege to be inscribed (Art 2109 
P. C.) The delay for the inscription 
by the Co-partageant is now 45 days 
(Ord. 36 of 1863, Art. VI.) 

ZePHIR t?. COMTY & ORS p. 71. 

PROCEDURE — Appointment of Experts — 
(Vide Experts.) 

So. —Judgment binding successors. 
(Vide Ayant-causb.) 

Do. — Latent Defects. 

(Vide Lessees—Repairs.) 

Do. — Action on bills op costs. 
(Vide Taxation.) 

Do. — Embarrassing plea. 
(Vide Libel.) 

PROOF— Borden op. 

When imprisonment in a Civil Suit 
is moved for against a defendent on 
the ground of fraudulent misappro- 
priation, embezzlement etc. under 
Ord. IG of 1869, the onus of establish- 
ing the fraud lies on the plaintiff. 

Martin v. Senbque p. 39. 



REGISTRAR— Of Supreme Coort— Power 
TO Tax — (Vide Taxation). 

REMPLACE— Meaning op in Section 46 
op THE Arrets du 14 Pluviosr 
An XII (Code Decaen No. 49)— 
(Vide Notary). 

RENT — Lien por Rent— (Vide Minutes— 
(Notary.) 

REPAIRS— G BOSS and Small. 

A lessee who has undertaken to 
make toutes les reparations generalc' 
ment quelconques is bound to make 
all the repairs which are necessitated 
by the apparent state of the machi- 
nery^ canals^ etc. etc. all repairs which 
are the consequence of the apparent 
defects^ if any, existing at the time 
he is going to take possession of the 
immoveable leased. 

A lessee who has undertaken to 
make all the grosses reparations, may 
have the contract declared void with 
regard to latent defects. 

When in a law-suit latent defects 
are complained of^ they should be 
clearly mentioned in the procedure, 
in order that the Court trying the 
case should be able to decide whether 
oral evidence can be allowed in pre- 
sence of the contract entered into. 

DRAEQBRt;. Pierrot p. 47. 

REPERTOIRES— (Vide Notary). 

Do. — (Vide Notary) . 

REPRESENTATIVES — (Vide Ayant 
Cause). 

RESERVE LINES— 

It is not necessary that the opera* 
tion of drawing Reserve lines under 
Sections 12 and 13 of Ord : 13 of 
1875 should be performed by the Sur- 
veyor General in his own person. 

The Surveyor General, even when 
not a Sworn Land Surveyor, is au- 
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thorized by the Ordinance to fix the 
reserves and make surveys and plans : 
but this exception does not extend to 
persons deputed by him to perform 
the work. They must be Land Sur- 
veyors (Ord. : 33 of 1867). Thus de- 
cided by a majority of Judges. 

Ord. : 13 of 1875, which endowes 
the local Government with extraordi- 
nary powers should be strictly cons- 
trued. 

DOFPIBLD v. SUEVBYOB GeNBRAL... p. 6. 

SAISIB-ARRBT— Of Salaries — ( Vide 
Attachment.) 

SALARIES— Attacbmbnt op — ( Vide At_ 
tachment.) 

STIPENDIARY COURT — Jurisdiction 
Contract op Service at Aden. 

A diver who had entered, at Aden, 
into a contract of service with the 
Mauritius Government, was prosecu- 
ted before a Stipendiary Court for 
breach of the said contract. 

Held, that, though the man was, if 
anything, a handicraftsman, as his 
contract had lyot been confirmed in 
Mauritius by any ratification before 
the proper authority, and did not fol- 
low any (jf the forms mentioned in the 
schedules to Ord. : 11 of 1878, and as 
he had not been treated in confor- 
mity with the provisions of Chapter 
4 of the Ordinance as an Immigrant 
from India or with those of Chapter 
V as a labourer from elsiawhere, the 
Stipendiary Court had no jurisdiction. 

Pbooubeub General v. Stipendiaby Ma- 
gistrate OP Port Louis and Ab- 
DOOLAH p. 58. 

STIPULATIONS — An profit db tiers 
etbangers — (Vide Attachment). 

SUCCESSOES— (Vide Atant-cause.) 

SURVEY — An incomplkte memorandum o» 



Survey is not a proof that a 

DIVISION in kind has TAKEN PLACE. 

Pbecieux V. Kelly p. 54. 

SURVEYOR GENERAL— (Vide Resbbve 

Lines.) 

SURVEYORS DRAWING RESERVE 
LINES— (Vide Rbseeve Lines.) 

TACIT AGREEMENT— (Vide Attach- 
ment). 

TAXATION OF COSTS— Refusal to Tax- 
Registrar — Appeal. 

An appeal lies to the Supreme 
Court from an order of the Registrar 
refusing to tax a bill of costs. 

The Registrar of the Sapreme 
Court has the same powers as were 
formerly vested in the Master with 
reference to the taxation of costs 
subject to the same condition as to 
appeal. 

Planel t;. Dbsenne p. 41. 

TAXATION OP COSTS— Bill op Costs- 
Prescription — Jurisdiction. 

When questions of liability, such 
as a plea of prescription^ are raised 
before an officer taxiqg a bill of 
costs^ the taxing officer should tax, 
reserving the question raised for the 
decision of the Competent Court. 

A raiuisterial officer whose bill of 
costs has been taxed under the above 
circumstances, should apply for judg- 
ment by way of an ordinary action at 
law for the amount of the bill as tax- 
ed ; on which action all questions of 
law may be raised. 

In those cases^ where the point is 
as to the liability^ the Judge at 
Chambers has no jurisdiction, 

Planel v. Dbsenne p. 60. 

THIRD PARTY — Tiers— Co-heir & Oo- 

PROPRIETOR. 

The Co-heir or Co-prietor who has 
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made plantations or set up buildings 
upon the common property, is not a 
third party (tiers) within the meaning 
of Art. 555, (3. C. lie is not there- 
fore entitled to claim an indemnity 
from the subsequent purchasers of 
the property. He may, however, 
have his recourse against the other 
co-owners or co-heirs for the costs of 
the plantation and construction. 

Rampal v. Rampal p. 51. 

TREES— Wood — Detached brancbes and 

TWIGS, 

Bits of woods, branches and twigs 
accidentally fallen on the ground 
from trees in Reserves and not pur- 
posely broken by an accused are not 
trees within the meaning of Ord. ; 13 
of 1875 (Art. 2) or Ord. : 10 of 1881 
(Art. 58). 



Branches and twigs in the two 
above articles mean Branches and 
twigs still attached to a tree as defined 
by the two Ordinances. 

There is no offence under our 
Woods and Forests Ordinances for 
removing dry wood from Reserves: 

Pkocubeus Gbnecal V, Maqistbatb of 
Pamplbmoussks and Mooeghen 
Thanthobry p. 32. 

TRIAL— Pending. 

With regard to a contempt of Court, 
a trial is pending immediately after 
the committal of the accused by a 
Magistrate after a preliminary En- 
quiry. 

Procureue General v, DsLikROCHB. p. 13. 

WOOD— (ViDB Tbhes ) 



•CRT-LOUJS ' 



THE END. 
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SUPREME COURT. 



UoTART — Dismissal — Rbmplaoemsnt — 
Afpointmint Of BUOCBSSOB— -Minutes and 
Repbrtoiebs — Public Propbbtt — Pbcu- 

KIAST COHPEHSATIOH — LaNDLOBD'b BIQHTS. 

Ths notary who has been '' destitue " has 
not the right to recommend his successor. 

The notary who has not the right of designa- 
ting his successor, has not the right of 
transmitting the custody of his and his pre^ 
decessors* minutes to a notary of his choice. 

The minutes and repertoires of a notary are 
public property of which the notary is 
merely the custodian : His private rights 
in them are limited to those which spring 
from such custody, for instance, a pecu» 



niary compensation, when the custody is 
changed. 

The word *' remplace^' in section 46 of 
the ArrStS du 14 Pluviose An XII, {Oode 
Decaen No. 49) does not extend to the no- 
tary destitue. A pecuniary compensation, 
however, to be settled by mutual agree* 
ment, is due by the rotary appointed by 
Oovemment to the dismissed notary, his 
heirs or creditors. 

The owner of the house occupied by the Btude 
has no " lien " over the minutes, repe/r* 
toires and other papers of a notary. The 
minutes are inalienable, imprescriptible 
and not susceptible of private appropriation^ 
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THE CURATOR OF VACANT ESTATES* 

Plaintiff 

and 

BOULANGER,— Defendant. 

and 

THE HONORABLE THE PROCURBUR 

GENERAL,— Plaintiff 

and 
BOULANGBR & OTHERS,— Defendants. 

Before 

His Honor Sir Enoi^VE Jules LiSolezio, Kt., 
—Chief Judge, and 

The Honorable Andrew Mube, — Paisne 
Judge. 



The Honorable L. Rouillabd,— Counsel foj. 

Plaintiff. 
Julius Guibebt, — Crown Attorney and 

and attorney for Plantiff. 



Counsel for 
Defendants. 



The Honorable Guibbbt, Q.C. 
The Honorable Newton, Q.C. 
Mb. Dxlaiaye, Q.C. 
Mb. E. LioLEZio. 
Mb. L. Rouillabd. 

Mb. lyOBLioNS Chafebon, and others,— 

Attorneys for Defendants. 



Record No. 25,994 

10th. November 1892. 

The Court has no hesitation in holding 
that the Curator of Vacant Estates is 
entitled to be relieved of the duty of repre- 
senting Alfred Boulanger, lately a notary, 
who has now returned to this Colony, and 
that, on the usual terms of being paid the 



* This and the two following judgmeuts were not 
published by error with the deoisions of 1892. 

A. T. 



fees due to him and the costs connected 
with his representation of Boulanger estate. 
The second application, that of the Hono- 
rable The Procureur General versus Boulan- 
ger and others is a rule seeking (1) to annul 
and rescind the appointment of Mr. Notary 
Durand Deslongrais as custodian of the 
minutes and Repertoires &c. of A. Boulanger 
and (2) ordering that the said minutes &c ; 
be handed over by the said Dqrand Deslon- 
grais to Mr. Notary Walter Edward Hart. 
The Court are in presence of and heard 
Counsel for the Procureur General represen- 
ting the Government, who have appointed 
Mr. Hart in lieu and place of Boulanger who 
having left the Colony clandestinely was 
dismissed from his office on the 14th Sep- 
tember last, and the Substitute representing 
the Procureur General maintained that the 
minutes and repertoires of the dismissed 
notary must be put into the custody of Mr. 
Hart and that a dismissed notary had no 
right either to designate or recommend a 
successor or to hand over his minutes and 
Repertoires to a notary other than the Go- 
vernment Nominee. The Counsel for Mr. Hart 
enforced this argument very strongly, but 
admitted that the notary who receives the 
minutes &c. must pay an indemnity to the 
dismissed notary or his creditors. 

The Counsel for Boulanger who produ- 
ced a deed under private signature by 
which the latter declared his choice of Mr. 
Notary Ponpinel de YalencS as depositary 
of the minutes, unfinished deeds, books, re- 
pertoires and documents of his office, urged 
that these were the private property of a 
notary and could be disposed of by him to 
any notary he pleased. The Counsel for 
Boulanger's creditors followed on the same 
side maintaining the same views. 

The Organic law upon notaries is con- 
tained in the Arr6t6 of Decaen I4th. Plu- 
viose year XII, which is No. 49 of his Code 
and is found in Rouillard's Collection 
of the laws of the Colony Vol. II P. 183. 
This ArrSte is almost a verbatim transcript 
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of the law of Prance of 25 Ventose An XI. 
The Arr^te of Decaen was amended by an 
Ordinance of the Colony, No. 25 of 1888. 
By the 8th. Section of this Ordinance it is 
enacted that whenever a notary *3 office 
shall become vacant, either by the voluntary 
retirement of the titular officer, or by his 
demise, the retiring officer or the heirs of 
the deceased officer, as the case may be, 
may recommend to the Governor a duly 
qualified person for appointment as notary. 
Provided that the Governor shall not be 
bound to appoint the person so recommend- 
ed. It is clear that as the right of designa- 
ting a successor is given only in certain 
specified cases, that right cannot be extend- 
ed to other cases, such as that uf a dibiflia- 
■ed notary. Indeed, no counsel at the Bar 
even suggested that a notary " destitue *' 
has the right to reoouiiJieiid his succcjoor. 
The office, therefore, cannot be transferred 
by such a notary to a successor. As the 
minutes etc in hi** office consist not merely 
of deeds drawn up by himself but of those 
also drawn up by perhaps half a dozen pre- 
decessors, who have all occupied the same 
" Etude " and the amount of business 
depends much on the fact that those per- 
sons, whose family deeds and papers are 
deposited in that office, return to it in 
consequence of that, if they have a piece of 
business to transact, the appointment by 
the Governor of a notary who had no minu- 
tes of his predecessors in his custody, would 
be almost illusory and attended with little 
or no advantage to the appointee. If there 
were no other considerations or authorities 
on the question, expendiency and public 
advantage would and should have great 
weight in settling the question. It is impor- 
tant in the outset to notice that the office 
of a notary and every deed deposited with 
him have, by the terms of the law, a public 
character impressed on them. The first 
section of our organic law enacts that No- 
taries are public functionaries appointed for 
drawing up all deeds and contracts, for 



preserving the said deeds aa a deposit, 
and for delivering executory or authentica- 
ted copies thereof. By the next clauses they 
are appointed for life and bound to do the 
duties of their office whenever required. It 
would appear, therefore, that in virtue of 
these clauses the minutes, and repertoires of 
a notary are public property of which the 
notary is merely the custodian, and that his 
private rights in them ought to be limited 
to those which spring from such custody, 
for instance, a pecuniary compensation, 
when the custody is changed. As a conse- 
quence of this limited right, the notary who 
had not otherwise the right (»f designating 
his successor, ought not to have the right 
of trauoUiittiDg privately the custody of 
these minutes to a man of his own choice, 
but, being in the main public documents, 
m the Drssorvdtion. of which s'^ciet^ is 
deeply interested the right of the custody 
thereof belongs to Society itself, acting 
through its proper representatives. 

Other clauses of the organic law are even 
more important in their interpretation, than 
those which have been previously referred 
to. By the 46th. Section, a notary who has 
been replaced or whose office has been 
abolished may deliver to one of the notaries 
in the Colony his minutes and repertoires 
&a., and by the next section this must be 
done, in the case of a replaced notary, in one 
month ; and, by the following section, in the 
case of a notary whose office is abolished, 
in two months. It was contended by the 
Counsel of Boulanger, and also by that of 
his creditors, that the word " remplac6 '* 
was a general word and included even a 
dismissed notary. No doubt some counte- 
nance is • given to this contention by the 
language used in a book of practice : the 
Dictionnairo du Notariat, Yerbo Minute 
No. 282, and Verbo Office No. 198, where it is 
said '^ Le Notaire destitu6 conserve le droit 
de disposer de ses minutes et reoouvrements. 
La loi du 23 Yentose an XI declare, sane ex« 
ception que tout notaire remplao4 a le droit 
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da traitor de sea miantea. " Soma deciaiona 
alao tend in tha aama diveotion. After a eare- 
fal oonaidaration of all tha anthoritiea to 
wkich wa oan find aoceaa and tha beat ooni«i 
mantatoraon tka anbject, wa have no heaita- 
taoo in axpreaaing the opinion that the 
above quotation does not trnly represent the 
atate of the law of France. Tha case found 
in the books which ia moat directly ia pointy 
and which was a competition between two 
notaries for the mifiutes and repei^tairea of a 
dismissed notary, is that reported in S. 1841- 
2-167 and contains the following *' conside- 
rant '' taken from the arrdt of the Ooart. 
'' Attendu que la loi du 25 7entose an XI 
atablit ana distinction bien marquee entre 
les aotaires destitu^s et ceux qui sent rem- 
plac^s, ou doDt la place a 6te supprimee. 
Aprds avoir impose aux una et aux autres, 
dans Particle 52^ Tobligation de cesser leurs 
fonctioQs anssitdt la notification de la de- 
cision qui les concerne et Snumere les trois 
categories des notaires suapendus, desti- 
tu6s ou remplaofe, Particle 64, concernant 
la transmission des minutes^ne conf^re qu'au 
notaire remplacS ou dont la place aura et^ 
supprimee le droit de choisir parmi les no- 
taires du canton ou de la commune celui 
i qui la remise en sera faite ; que ce 
droit est encore une marque de confiance 
donn^e au titulaire qui quitte le notariat 
d'une manidre honorable ; maia qu'elle n'est 
point accordSe, et qu^elle ne pouvait pas 
ritre, ik celui qui a encoura la drstitution. S 
With the principles laid down in thia 
judgment we entirely concur. Another 
deciaion of the Tribunal de la Seine, the 
most important Court in France next to the 
Court of Cassation, is a strong authority to 
to the same efEeot (S. 1869.2.271).. Thia was 
a saisie revendication of old public docu- 
ments of great value and curiosity at the 
instance of a notary from whose predecessor 
they had been long before abstracted and in 
which the rubric summing up the case says : 
The minutes of notarial deeds are inalienable 
imprescritible and not susceptible of private 
appropriation ; and the Court lays it down 



that '' les minutes constituent une propriSt^ 
pnblique " and gave judgment in favour of 
the plaintiff. Olerc, in his Manuel du nota- 
riat, says (Vol. 2 No. 1265 bis) that " Le 
Notaire destitu6 perd le droit de disposer 
dee minutes de son etude " and Dalloz in 
his Dictionary : Varbo Notaire No. 565, says 
'' Certes, on ne pretendra pas que le notaire 
forc^ de se demettre doive 6tre oompria 
dans la classe de ceux que la loi indique 
par le terme " remplaoe " On ne regards 
comme tols que ceux dont les succeaaeura 
ont ete nommes ; " and under Verbo Office 
No. 105,Dalloz maintains the opinion already 
expressed by him under the word Notaire and) 
he adds : '' La transmission dea minutes eat 
la consequence du droit de presentation,et se 
confond naturellement avec la transmission 
de I'office mfime ;le notoire priv6 par le fait 
de la destitution du droit de pr&enter sou 
successaur, encourt done en mdme temps la 
decheance du droit parall^le de disposer de 
ses minutes ". A final argument on thia 
point may be derived from a consideration 
of the provisions of the 44th., 46th., 47th .^ 
and 48th. sections of the law of Decaen. 
The 44th. section enacts that every notary 
when suspended, dimiaaed or replaced* 
ahall be bound to ceaae practiaing after no- 
tification made to him of any of these three 
positions, under certain penalties. There 
are three categories of persons here who are^ 
dealt with, but all three are bound to cease 
to exercise their functiona after notification. 
By the last three clauses, it is only the nota- 
ry replaced or whose office has been abo- 
lished who can retain his minutes and 
repertoires for one or two months respec- 
tively. Now, it is not possible to hold that 
the legislator intended the dismissed notary 
to retain possession of his minutes, etc. for 
a period more or less long, after he had been 
found guilty of the grave offence which is 
implied in a dismissal from his office. For 
all these reasons, we cannot hold that the 
word '' remplace " is general and includes 
also a notary who has been destitue, and 
for the same reasons we cannot sustain the 
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Tftliditj of the deed under prirate Bignatare^ 
by which Bonlaoger entrasts his former mi- 
nutes etc, to another notary different from 
that appointed by the Governor. 

There remains for consideratiou the ques- 
tion upon what terms the Government 
appointee should be put in possession of the 
Etude> minutes et repertoires of the late 
notary. The whole law on this question is 
contained in the 51st section of the law of 
Decaen and is to the following effect. *^ Le 
titulaire on ses herities et le notaire qui rece- 
vra les minutes^ auz termes des art : 46^ 47 
et 48., traitent de gre h. gte des recouvre- 
ments^ Ik raison des actes dont les honoraires 
•ont encore d^s^ et du benefice des ezp^di. 
tions." It is upon their interpretation of this 
article that the authors of the Dictionnary 
of notaries have based their supposition^ 
that the minutes were the entire private 
property of the notary. The best authorities 
have certainly not deduced from it the 
doctrine of the minutes being the absolute 
property of the notary. 

Though^ from the wording of the section^ 
the right would appear to be limited to the 
titular or his heirs^ yet it is certain that it 
must be extended to a lately resigned or 
dismissed notary^ for both of these positions 
must precede the subseqaent nomination of 
another in his room^ and the settlement by 
mutual agreement of the pecuniary com- 
pensation must always take place between 
a late notary and one appointed in his room. 
Equity and moral consideration enforce this 
as a right of which the notary cannot be de- 
prived^ for, as the reporter on the law said to 
the National assembly/ ** ils sont lo fruit du 
travail du titulaire ". Accordingly, Dallo» 
in commenting on the 59th. Article of the 
French, law which is the 51st. of ours, makes 
this remark (Dalloz : Notaire, No. 600) Cet 
article consaore an profit des titulaires ou 
de leurs hSritiers un droit qui est natnrel- 
lement acquis, et qui ne saurait dtre enleve 
sans injustice, mdme en cas de destitution. 



With ragtard to the 'motion of K/Yem 
that the minutes and papers were subjeot to 
a lien in favour of the landlord of the house 
and that this should not be removed unless 
his rent be paid, we are dearly of opinion 
that no such lien over the minutes exists. 

Having regard, to the authorities quot- 
ed, we now recall the appointment of Mr. 
Notary Deslongrais and decree that the 
said minutes, repertoires, books and papers 
which were in the custody of Alfred Bou- 
langer, as a notary public, be forthwith 
handed over and delivered by the said 
Durand Deslongrais to the said Walter 
Edward Hart who shall have custody of the 
same as successor lawfully appointed of the 
said Alfred Boulanger, under the conditions 
that Mr Notary Hart shall agree in terms 
of the 5 1 St. section of the Arr6tS of Decaen 
above quoted to pay a pecuniary compensa- 
tion to Boulanger or to his creditors. 

Costs of the applicants and of those par- 
ties who have been summoned to appear, to 
be taken out of the Estate, excepting the 
costs of Boolanger whose agreement with . 
Mr Poupiuel de Yalenc4 we have refused to 
sustain. 



SUPREME COURT. 



Fixing Rxsibvi Links— Subviy — Survbtob 
Obnkbal — Sworn Ijand Survbtobs — 
Obds. 33 OP 1867 and 13 of 1875. 

Ord, 13 of 1875, which endowes the Gfoveriu 
menl mth extraordinary powers, should 
. he strictly construed. 

It is not necessary that the operations con^ 
templated by Arts. 12 and IS of the Ordi^ 
nance be performed by the Surveyor Oene* 
ral, in his own person. 

The Surveyor General, even when not a 
Sworn land surveyor, is authorized by the 
Ordinance to fix the reserves and make sur* 
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veysand plana ; bid this exception does not 
extmid to persona deputed by him to per^ 
form the work. They must be sworn land 
surveyors. {Ord. 83 of 1867.) 

One of the, Judges was however, of opinion 
that the operation consisting only in deter- 
mininy the altitude of the Reserve Lines, 
the person deputed need not be a " sworn 
surveyor, " 

DUPPIELD,— Appellant 

and 

SURVEYOR GENERAL,— Respondent. 

Before 

His Honor Sir Eugene Julbs Leclezio, Kt., 
Chief Judge, and 

His Honor Mr. Justice Williams. — 2nd 

Puisne Judge. 
His Honor Mr. Justice J, Rouillaed.-— 3rd. 

Puisne Judge. 



Honorable W. Newton, Q. C. — Counsel for 

Appellant. 
Bdmond Duvivieb, — Appellant's Attorney. 

Honorable L. Rouillabd,— Counsel for Res- 
pondent. 
J. GuiBBET, — Respondent's Attorney. 



Record No. 25039. 



27th. October 1892. 



On the 15th November 1889, a written 
authority was given by the late Mr Vander^ 
zneersh, then Acting Surveyor General of 
this Colony, to Mr. Parsons, a draughtsman 
of the Department, to determine and fix by 
means of a survey and plan, the boundaries 
of certain reserves. 

In the appeal from that survey brought 
T)efore us in this action under Sec. 16 of 
Ordinance No. 13 of 1875, a preliminary 



question raised is as to whether this depu- 
tation to Mr. Parsons was competent. 

It was certainly not competent, if articles 
12 and 13 of the Ordinance are to be taken 
alone and are to be literally interpreted, 
for they expressly state that thr- Surveyor 
General is to fix the reserve line and to 
make the survey and plan, two entirely 
separate processes — each of which involves 
the issuing of separate notices to interested 
parties. But article 14 authorizes the ^' Sur- 
veyor General " or any person deputed by 
him to enter upon private land for the 
purposes mentioned in the preceding sec- 
tion ; and the argument for the Crown is 
that these sections : 12, 13 & 14 are to 
be read together, and that the express ex- 
emption of any person deputed by the Sur- 
veyor General from an action of trespass in 
connection with a survey, is an interential 
license to the Surveyor General to depute 
any such person to act for him under S. S. 
12 & 13 of the Ordinance, in fixing the 
mountain r««?erve linos, and making the 
survey and plan to which the determining 
of reserves lines is a necessary prelituinary. 

Although inclined to the view that the 
Ordinance No. 13 of 1875, endowing the 
Government, as it does, with extraordinary 
powers, should be construed with strictness, 
the majority of the Court is not disposed to 
reject the interpretation of Articles 12, 13 
& 14 urged upon us on behalf of the Crown, 
to the extent of holding that all the opera- 
tions contemplated by Articles 12 & 13 must 
be performed by the Surveyor General in 
his own peraun. But it is to be observed 
that Ordinance No. 13 of 1875 was made 
in full view of the unrepealed Ordinance 
33 of 1867, one proviso of which is express- 
ly exempted, by Article 15 of Ordinance 
No. 13 of 1875, from its application to a 
survey under the later Ordinance. 

The very fact of this express exemption 
would seem to indicate that all other provi- 
sions of the older statute bearing upon the 
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sabject in hand are applicable to tbe later 
Ordinance. 

Now, a cardinal feature of Ordinance No. 
33 of 1867 is that all surveys must be made 

by a Sworn Land Surveyor. 

t 

Although the Surveyor General of the 
Colony may not be a Sworn Land Surveyor 
himself^ and although he is^ in any case^ ex- 
pressly authorized by Articles 12 and 13 of 
the later Ordinance to fix reserves aod make 
surveys and plans, yet we do not think that 
the exception thus instituted in his favour 
to the operation of Ordinance No. 33 of 
1867 can be carried beyond his own per- 
son, and can be held to extend to such 
powers of survey as his deputy may possibly 
be authorized to exercise under article 14 
of Ordinance No. 13 of 1875. 

It is true that, under Art. 16, there is a 
ready appeal from the survey to this Courts 
which has full power to alter and amend 
the boundary lines as fixed. But they are 
thus fixed, we think^ as the result of a by 
no means less important survey than any 
contemplated by] the older Surveyors law, 
and it is of the greatest interest to this 
Court, as «irell as to the parties, that the 
survey contemplated by Ordinance 13 of 
1875, should be made, in.the first instance, 
by a thoroughly competent person. Now, 
we cannot consider as a thoroughly compe- 
tent person, in the eye of the law, as we 
read it, any mere emissary of the Surveyor 
Oeneral's Department as such, unqualified 
in the mode which it was the first object of 
Ordinance 33 of 1867 to prescribe. 

In this view, as Mr Parsons was not a 
Sworn land Surveyor, at the time at which 
the Survey and plan before us were made, 
we cannot hold that a mere endorsement by 
a Surveyor General's signature renders them 
competent, or that the deputation, addressed 
by that functionary to Mr Parsons, can be 
held to have endowed Mr Parsons with a 
Sworn land Surveyor's authority and powers. 



The majority of the Court thus considers 
the preliminary objection to the survey 
raised by Counsel for the appellant to be 
good in law ; and, upon this point, directs 
that a judgment be entered for the Peti- 
tioner setting aside the survey and plan 
aforesaid as null and void to all intents and 
purposes. 

With costs. 



SUPREME COURT. 

DUP FIELD,— Appelant, 
and 
SURVEYOR GENERAL,— Respondent. 

Judgment of Mb. Justice RouiiJiAbd. 



Hon. W. Newton,— Counsel for Appellant. 
Edmond Duvivibb, — Appellant's Attorney. 

Hon. L. RouiLLABD, — Counsel for Respon- 
dent. 
J. GuiBBBT, — Respondent's attorney. 



Record No. 25,994. 

27th. October 1892. 

By a document signed by him nnder date 
the 15th. November 1889, The Surveyor 
(General deputed Mr. Parsons, who then 
held in the Surveyor General's Department 
the office of draughtsman, to determine the 
reserve lines of Mr. Duffield's property at 
Savanne and to fix the boundaries of the 
mountain reserves on the same property by 
means of a survey and plan. 

These operations were performed by Mr. 
Parsons who in complianae with the provi- 
sions of Art.. 15 of Ordinance 13 of 1875, 
deposited in the Registry of the Supreme 
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Coart the survey and plan made by him. 

Mr. DjffieM dissatisfied with the reserve 
line and boundaries of mountain reserves 
fixed on his property made in due course 
his appeal] to the Supreme Court. 

In his first ground of appeal, he alleges 
that the Surveyor General has not complied 
with the provisions of Articles 12 and 1.3 of 
Ordinance 13 of 1875. 

These articles run as follows : 

Art. 12. — " The Surveyor General shall 
*' proceed to determine the reserve lines of 
'' the different mountain ranges after having 
'' given a written notice to the owner and 
" occupiers of the land on which the said 
'^ lines are to be fixed at least ten days 
"*' previous to such operation. " 

Art. 13.—'' The Surveyor General shall, 
"^^ as soon as may be, after the reserve lines 
^' have been determined proceed to fix the 
'' boundaries of the mountain reserves, by 
'' means of a survey and plan. Before 
'' making such survey and plan he shall 
'' give intimation thereof by a written no« 
*' tice at least ten days previously to such 
'* survey. 

Art. 14. — " For the purpose of making 
'' such survey and plan, the Surveyor Ge- 
'^ neral, or any person deputed by him, shall 
^' be entitled to enter upon and pass 
*' through any private property." 

It was contended in the first place by the 
learned counsel for the appellant that, from 
the wording of the articles above cited, the 
task of determining the reserve lines and of 
fixing the boundaries of the mountain re- 
serves by means of surveys and plans, 
devolved on the Surveyor General in per- 
son^ that these operations must be per- 
formed by him alone, that he had not the 
right to depute any one, that the words 
occnring in Art. 14 of Ordinance 13 of 1875 
•^' the Surveyor General, or any person de. 
pnted by him, shall be entitled to enter 
upon and pass through any private proper- 



ty,*' applied only to those persons who 
might accompany the Surveyor General in 
his local operations, or be employed by him 
whilst he was present on the spot. 

It was argued, in the second place that if 
the Surveyor General was held to have the 
right to depute any one, it could only be for 
^he purpose mentioned in Art. 14 o' Ord. 13 
of 1875, namely, that of making surveys 
and plans and that, by virtue of Ord. 33 of 
1867, which defines the functions of Sworn 
land Surveyors in the Colony and gives to 
them alone the right of making surveys, the 
Surveyor General could only depute Sworn 
land Surveyors for the work to be done 
under Art. 14 of Ord. 13 of 1875. 

After due consideration I am unable to 
give to the several clauses of Ordinance IS 
of 1875, above referred to, the interpretation 
submitted to the Court by learned Counsel 
for the appellant. 

As to the first point, I hold that the 
Legislative Council could not have euaoted 
what would have amounted to a practical 
impossibility. The task of determining the 
reserve lines of the different mountain ran- 
ges in the Island and of making the sur- 
veys and plans required by the Ordinance, 
was one of great labour. In the very terms 
of Article 12 of Ordinance 13 of 1875, it is 
described '' as requiring much time and 
expense. '' Tf is also obvious that, in the 
interest of all the parties, the determination 
of the reserve lines should have been com* 
pleted as speedily as possible. 

Under these circumstances, it seems hard- 
ly credible that the legislature should have 
contemplated that the work should be per- 
formed by the Surveyor General alone, 
who, in addition to his other important func- 
tions, has also to attend to his duties as 
legislative councillor. Even now, after an 
interval of 17 years, although the Surveyor 
General is understood not to have under- 
taken personally the task of determining 
the boundary lines of the mountain reserves 
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of the Colony, the work is not yet completed. 

The interpretation which I give to Art. 
12 and following of Ordinance 12 of 1875, 
is that when it is enacted that the Surveyor 
Creneral shall determine reserve lines and 
fix their boundaries, it is meant that the 
work is to be done ander the directions and 
responsibility of the Surveyor General. It 
must be borne in mind that the Surveyor 
General has under him a staff of officers 
and^ it must be assumed, competent officers 
to help him in the work of his department. 

There is an Assistant Surveyor General, 
a certain number of Crown Surveyors and 
a draughtsman. None of these officers, 
without excepting hhe Surveyor General, 
need be Sworn land Surveyors. The 
reason why the law should require tlie 
Surveyor General to perform work which 
he could not possibly undertake is not shown 
to mej and I prefer to give to the Ordinance 
an interpretation which would enable its 
being carried out within reasonable limits* 

The very text of Ordinance 13 of 1875 
supports the view that the framers of tka^ 
law did not intend that the operations con- 
nected with the fixing of the mountain 
reserves might not be performed by the 
Surveyor General personnally. Art. 14 
enacts Chat for the purpose of making the 
survey and plan, the Surveyor General or 
any person deputed by him shall be entitled 
to pass through any private property. 

I must entirely discard the theory that, 
in this article, it was meant on'y to protect 
the persons accompanying the Surveyor 
General or working immediately under him 
and in his presence. No such express provi- 
sion would have been necessary for that 
purpose. 

Any authority given to the Surveyor 
General to enter certain lands for profes- 
sional purposes, necessarily implies the 
right of being escorted by a sufficient nam** 
ber of attendants to enable him to do his 
work. 



Here it is obvious that the person depu- 
ted by the Surveyor Gene ral has to do some 
professional work independently of him. I 
remark also that it is quite incidentally that, 
in Art. 14 reference is made to '' the per- 
son deputed by the Surveyor General." That 
a person should be so depu ted is mentioned 
here as a matter of course. Had it been 
the intention of the legislators to confer to 
the Surveyor General, as an exceptional 
privilege, the right which he otherwise 
would noL have had, of appointing a deputy, 
it strikes me that the right or privilege 
would have been given in a more emphati^ 
manner. The wording of the Article con- 
veys the idea that, in the intention of the 
legislator, if the Surveyor General appoints 
a deputy, the latter shall be protected in a 
certain way, but the right of appointing a 
deputy for the purpose of carrying out the 
Ordinance is not put into question. 

The next point argued by the learned 
counsel for the appellant is that, in the 
hypothesis of the Court holding that the 
Surveyor General has the power of appoint- 
ing a deputy, he must appoint a sworn 
land surveyor in compliance with the provi- 
sions of Ord. 83 of 1867. 

In this view I do not concur. The very 
text of Article 14 is agaiust that construc- 
tion being put upon it. When it is kept in 
mind that the Surveyor General has under 
him a stafiE of officers, who though not ne- 
cessarily sworn land surveyors, are fully 
competent to perform at least, under the 
supervision of the head of their depart- 
ment, the work prescribed by Ord. 13 of 
1875, it appears to me that if the Surveyor 
General has the right to depute " any per- 
son,'' the persons whom he is expected to 
depute in preference to others, are the 
members of his own staff, especially, as 
they would be acting under his orders and 
responsibility. 

There is nothing in the Ordinance which 
would preclude him from engaging the ser- 
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vices of a competent sworn land surveyor, 
bat tbere is nothing in the Ordinance to 
warrant the exclusion of any member of the 
staff of the Surveyor General, if deemed by 
the latter able to perform his work satis- 
factorily. 

It was strongly urged by the learned 
counsel for appellant that, by virtue of Or- 
dinance 38 of 1867 '' to amend the laws re- 
lating to Sworn Land Surveyor," the latter 
alone have the right to survey lands and to 
draw up plans in conformity with their sur- 
vey. Article 5 of that Ordinance indeed 
enacts that : 

" Any person who shall act as Sworn 
^^ Land Surveyor without having received 
" such commission, or who shall, in consi- 
^' deration of any renumeration, make any 
" survey of any land within this Colony for 
'^ any purpose whatever shall incur a penal- 
'' ty not less than £10 and not exceeding 
'' £50 sterling." 

Art. 23 further indicates the oases when 
surveys and plans can be drawn up by per- 
sons other than Sworn Land Surveyors. 

The Article runs as follows : 

'' Any survey or plan and memorandum 
of survey, signed by the Surveyor General 
or the Assistant Surveyor General in any 
of the cases following, shall be as valid and 
effectual to all intents and purposes as if 
made by a Sworn Land Surveyor, viz : 

1st. If made of any land within this Co- 
lony or its dependencies belonging to the 
Imperial Government. 

2nd. If made of any land belonging to 
the Colonial Government. 

3rd. If made in pursuance of any decree 
or order of the Executive Council sitting as 
a Land Court. 

It would, however, be drawing a wrong 
conclusion from the Ordinance 33 of 1867, if 
it was held that all surveys, of whateve^ 
nature^ made in this Island^ should be per- 



formed by Sworn Land Surveyors, except 
in the cases specially provided for by the 
law. 

A mere perusal of Ord. 33 of 1867, shows 
clearly the special work for which sworn 
land surveyors receive a commission from 
Government and which they, alone, are 
authorized to perform. They are but the 
'' arpenteurs jures " of former times, whose 
duties and privileges are set forth in the 
French Ordinances of 21st November 1774 
and 17th July 1777 and lastly, in the '' Ar- 
r6t6" of 25th November 1808. 

According to these Ordinances and '' Ar» 
rdtS '' their special province was to '' arpen- 
ter '^ lands and to determine their bounda- 
ries according to the title deeds of their 
owners. For that purpose, the measures 
and precautions to be taken by them to en- 
sure a faithful survey are minutely pros- 
cribed. It is needless to enumerate them. 
The number of '' arpenteurs jur&i '' was 
formerly limited. This provision was re- 
pealed by Ordinance 29 of 1855, which was 
a consolidation Ordinance, and in it, the 
'' arpentenr jur^ " of the ArrdtS of Vende- 
miaire became the ''Sworn Land Surveyor "' 
of the English Ordinance, but his duties 
remained the same* Under the provisions o£ 
Ordinance 13 of 1875, there is nothing to 
<* arpenter.'' The object of the operations 
to be performed is not to ascertain the ex* 
tent of land which is to be found below the 
reserve lines or above. If this is sometimes 
done, it is mere surplusage. What is to be 
done is to determine the altitude at which> 
being given a certain basis, which is indica- 
ted in Ordinance 13 of 1875, the reserve 
lines are to be fixed. This is not to be done 
with reference to the extent of land owned 
by parties, but it is a question of altitude 
only ; for this kind of work. Sworn Land 
Surveyors can claim no monopoly. A sur- 
vey and plan are, no doubt, to be made, but 
with reference only to the reserve lines 
which have been drawn, showing their 
angles and their direction. No measure^ 
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ment of land is required and any perso:i 
deputed by the Surveyor General and duly 
authorized by him can perform the opera- 
tions required by Ordinance 13 of 1875. 
This is what has taken place in the present 
instance^ a person^ namely a draughtsman 
forming part of his stafF^ has determined the 
reserve lines of appellant's property, and 
made the necessary survey and plan. 

These have been approved by the Sur- 
"veyor General and, in my opinion, Ordinance 
13 of 1875 has been, so far, duly complied 
with. 



SUPREME COURT 



Pjuncipal and Agent— Authority to bind — 
dutibs of third pabtib8. 

It 18 the duty of parties dealing with a per- 
son who professes to he an agent, hut is not 
notoriously so, to ascertain the nature and 
extent of his authority hefore they deal 
vyith him. 

If they neglect to do so and it afterwards 
turns out that the agent had no authority 
or has exceeded his authority, the princv- 
pal will not he hound ; and the only remedy 
they can have will be against the agent 
himself who has misled them. 



AMURTHALINGUM,~Appellant. 

and 

THE BRITISH INDIA STEAM NAVI- 
GATION COMPANY LIMITED,— 
Respondent. 

Before 

His Honor A. Mure, — Puisne Judge. 

and 
His Honor T. 0. Williams,— Puisne JudgeS 



Mb. V. Dblapayb, Q. 0. — Cousel for appel- 
lant. 
Mb. E. Kcrnig, — Counsel for respondents. 
H. Bebtin, — Attorney for appellant. 
E. Ganachaud, — Attorney for respondents. 



Judgement dated 13th. December 1892. 

Record No. 989. 

This case in vol 708 a somewhat important 
and certainly delicate question on the law of 
principal and agent. One Joseph Pierre, 
from Jane 1889 outwards, had been em- 
ployed by Scott and Co, the defendant's 
agents, as their clerk at the wharf to check 
the landing of packages from lighters 
belonging to the India Boat Company and 
brought to the Harbour of Port Louis in 
the defendaut's steamers. Pierre, who was 
accomod ated with a table and chair under 
the shed on the wharf, became well known 
to all parties doing business in that quar- 
ter, as the representative there of Scott 
& Co, and was supposed by many and at 
least by several witnesses, who are adduced 
in the proof in this action, to have been spe- 
cially entrusted by Scott & Co with the re- 
bagging of goods, which had arrived in da- 
maged bags. How this pretty wide spread 
supposition arose does not appear, but it is 
probable that Pierre, who disappeared from 
the Island three days before be wai 
to give evidence in this case, had represented 
that he had authority to bind the firm of 
Scott & Co in everything incident to the 
landing and robagging of goods. Any how, 
in June and July of this year ho proceeded 
so far as to order from the plaintiff (who 
was stated by his Counsel to be a thoroughly 
respectable man and doing a large business) 
gunny bags to a large extent. The ac- 
counts sued on, which do not contain all the 
transanctiona between the parties, amount 
to two thousand and five hundred bags. 
The plaintiff produces twelve receipts with 
reference to these accounts all signed by 
"J. Pierre for Scott & Co" and each men- 
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tioniDg the steamer with reference to the 
goods for which the ganny bags were to be 
used. When he had gone bo far, he tells as 
in his evidence that he prepared his ao. 
count and presented it to Pierre for his 
yis^ before claiming payment from Scott 
and Co^ that Pierre put him off and then 
said he had already sent them to the firm. 
The plaintiff then applied^ he says^ to Scott 
& Go's Cashier, who listened to his story; 
looked for his account^ found none and 
referred him back to Pierre; on Pierre being 
again applied to, he got angry and plaintiff 
then went to his solicitor. The defences to 
the action pleaded in the lower Court were 
1st a denial of the sale and delivery al- 
leged by plaintiff^ 2o that the defendants 
had never authorized Pierre to buy bags 
on credit for the firm Scott & Co and 
that it did not form part of his duty as a 
olerk to do so. The Senior District Magis- 
trate dismissed the petition, holding that 
plaintiff had not proved to his satisfaction 
that Pierre had been authorized to purchase 
those bags for the defendants through 
their agents Scott & Co. It is undoubtedly 
proved that Scott So Co had for many years 
supplied themselyes with bags from Yalay- 
don, who in his eyidence says that '^ if 
'^ large quantities of bags were wanted by 
" them, they send for him " if a small quan- 
tity was required such as 18, 20, or 25 the 
Custom House clerks of the firm send a 
voucher. This shows the manner in which 
Soott & Co. did business. It is no part of 
the ordinary powers of a clerk to order 
goods of any kind, so as to bind his princi- 
pal unless an authority express or implied 
has been give the principal to that effect. 
If the plaintiff could had shown repea- 
ted instances in which his furnishings 
to Pierre had been sanctioned or approved 
of or ratified and paid by Scott & Co, the 
Court would infer the existence of an im- 
plied general authrority to Pierre to bind 
them within the limits of the previously 
recognised dealings. This case is wholly 
wanting in evidence of this nature, the 



plaintiff if he supplied the goods to Pierre 
did so entirely on the latter's assertion and 
credit, and without ever ascertaining from 
Scott A Co the nature and extent of 
Pierre's authority, before he dealt with 
him, or considering whether the known 
previous conduct of Scott & Co. by recog- 
nizing the .validity of Pierre's orders jus- 
tified him in making the supplies without 
enquiry. In the present case, we have very 
strong opinions by third parties, chiefly 
Indians, of the wide extent of Pierre's 
powers ; but they had to admit in cross 
examination that these supposed powers 
were never exercised by Pierre. Addison 
in his treatise on the law of contracts at 
P. 48, 8th edition says : " It is the duty of 
'^ parties dealing with a person who pro- 
'' fesses to be an agent, but is not noto- 
'' riously so, to ascertain the nature and 
" extent of his authority before they 
^' deal with him. If they neglect to do 
" so and it afterwards tarns out that the 
^' ageut had no authority, or has exceeded 
" his authority, the principal will not be 
'' bound and the only remedy they can 
'' have will be against the agent himself who 
^ has misled them. " With the law so laid 
down and supported by the authorities there 
referred to, we entirely agree. It is perhaps 
right to add that the plaintiff's acts and 
rights can receive no strength or force from 
the mistaken payment by Scott & Co of the 
aocount of another gunny bag seller to- 
Pierre, which further investigation, they 
say, proved out to be a genuine sale, and* 
which sale was subsequent in date to those 
alleged to be made by the plaintiff. 

The Court concurring in the judgment of 
the Magistrate, dismiss this appeal with 
additional costs. 
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SUPREME COUBT 



Contempt 0¥ Court — ^Newspapib's 

MINTS — PaNDlWO TBIAL. 



COM- 



Oomments by a Newspaper tending to influ" 
ence the Judge or Jury for or against an 
accused party, pending his trial, is a 
contempt of Court, 

A trial is pending immediately after the com* 
mittal of the accused hy a Magistrate, 
after a preliminary inquiry. 

Thi Honobablb the PROCUREUR AND 
ADVOCATE GENERAL,— Plaintiff, 

and 

DELAROCHE,— Dbfbhdant. 



Before 

His Honor Sir Eag^ne LbcliSzio, Kt., Chief 
Judge. 

His Honor A. Mube, — Puisne Judge. 
His Honor J. Rouillard,— Puisne Judge. 



The Honorable The Pbocubiub Gbnbbal 
appearing in person. 

J. Guibbbt, Crown Attorney. 

Mr. Db Laboohb appearing in person. 



Record No 26091.— 20th February 1893. 

This is a rule calling upon Charles De- 
laroche. Printer and Editor of the Com- 
mercial Gazette, to show . cause why he 
should not be committed to prison or other- 
wise punished for contempt of this Courtj 
for having printed and published in No. 
12,826 of that newspaper, on the 14th Fe- 
bruary iDstant,an article headed ^'Le Parquet 
— M. Boul anger" containing comments on 
the case of Regiua against Alfred Boulanger 
which is now pending before this Court, 
which comments tend to influence the deci- 



sion of the above case and to impede the 
administration of Justice. The passages 
complained of by the Procnreur General 
in the article of the Commercial Gazette are 
the following : — ^^ Lorsque le Parquet se 
" relache un peu de ses devoirs, quelquefois 
'^ p^nibles a remplir, on le lui reproche et on 
'' a raison de le faire ; mais aussi quand il 
" agit avec trop de rigidite dans des actes 
'' marques au coin d'nne sevfirite hors ligne 
" qui frise une cruaute inouie, c'est justice 
'' que de chercher h le ramener k des senti- 
'^ ments plus conformes A ses attributions 
" si 6\ev6ea." 

'' La Justice a ete institute pour reprimer 
'' les abuB, punir ceuz qui s'eu sent rendus 
'^ conpables ; nous reconnaissons que c'est 14 
" sa noble mission ; mais lorsqu'olle deploie 
'' les moyens inusit^s, des formes surann6es, 
" absndonn^es, pour atteindre un p§cheur 
" contrili de» fautes commises, il y a dans le 
" le fait de ce deploiement de vigueur 
*' quelque chose d'odieuz qui n'est certes 
'' pas en favour de la justice dont la majeste 
^[ ne reside nuUement dans les moyens insi- 
'^ dieux qui feraient prendre oette noble fiUe 
'^ du oiel en m^pris." 

— '^ Qu'un pr6venu, ayant commis quatre 
^' ou cinq d61its, soit poursuivi pour ces 
'^ d^lits reunis en un seul faisceau, rien de 
" mieux, ces delits peuvent dosner plus de 
'^ force a I'accusatiou, mais en faire le sujet 
'* de quatre ou cinq audiences de Cour 
'^ d' assises separlment, rien que pour mar- 
" tyriser un pr^venu, sans parler des sommes 
" d6pensees par notre tresor, et foulant auz 
'' pieds toutes les formes nsit6es jusqu'ici 
^' de nos Conrs d'assises, cela nous semble 
" peu honndte et peu justifi6." 

— '' QuoiquMl en soit, c'est aux jurfis que 
^^ nous nous adressons, c'est & enz seuls 
'' qu'il appartient de peser les charges sous 
" lesquelles se trouvent M. Boulanger. C'eet 
'^ a euz k discerner le bon grain de Tivraie 
*' et a distingner des fautes commises par 
f' un m^hant homme punissable i tons les 
*' degr6s, des fautes graves, sans aucun 
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*^ doute, commises par M. Boulanger, mais 
*' ou il y a eu plus d'imprevoyance, plus 
'^ d'lrr^flexion et de 16g^ret6 que d© calculs 
" ^goistes et int^resaes ! 

" Si Ton ajoute a ce que nou? venous de 
'^ dire, la contrition du pficheur, le prevenu 
'^ peut tout esperer de ses pairs — qu'il 
'^ esp^re done ! ! ! '' 

When the case was called, Mr. E. Hi tie 
senior came forward and stated that he was 
the author of the article referred to in the 
ruTer, but disclaimed any intention of being 
dis|*espectful to the Court. Mr. Delaroche 
appeared ^n p*erson and stated that he 
canse'd the article in question to be published 
in the Commercial Gazette through humanity, 
but without any intention of being dis- 
respectful to the Court, and that he would 
submit to our decision with the greatest 
respect. 

The Procureur General said that Mr. Hiti^ 
not being in the cause, he would not make 
any motion against him, but he moved that 
the rule be made absolute against Mr. De- 
laroche. He quoted in support of his motion 
the case of Daw v. Eley. — Law Rep. Eq. Vol. 
7, p. 55 and the judgment of Sir W. Page 
Wood in Tichbome v. Mostyn, reported in 
the foot note, also the judgment of Chief 
Justice Cockburn in Onslows and Walley's 
case, L. R. Q.B., Vol. 9, page 225. 

The first question upon which the Court 
has to decide in this case, is whether, under 
the circumstances, the article published in 
the Commercial Gazette amounts to a Con- 
tempt of Court. As this is the first time 
that an application of the nature of the one 
now before us is made to the Supreme 
Court, we think that we cannot do better 
than quote a passage from the judgment of 
Lord Blackburn in Skipworth's case from 
which it will be easy to gather the principles 
by which we are to be guided in such 
matterf (See L. H. Q h., Vol. 9, p. 282.). 

^' The phrase ''Contempt of Court''^ says 
Lord Blackburn^ '' often misleads jp^nouu 



not lawyers, and causes them to misappre- 
hend its meaning and to suppose that a 
proceeding for Contempt of Court amounts 
to some process taken for the purpose of 
vindicating the personal dignity of the 
judges and protecting them from personal 
insults as individuals. Very often it happens 
that contempt is committed by a personal 
attack on a judge or an insult offered to him, 
but as far as their dignity as individuals is 
concerned, it is of very subordinate impor- 
tance compared with the vindication of the 
dignity of the Court itself, and there would 
scarcely be a case, I think, in which 
any judge would consider that as far as his 
personal dignity goes, it would be worth 
while to take any steps. But there is another, 
and a much more important purpose, for 
which proceedings for contempt of Court 
becomes necessary. When a case is pending 
whether it be civil or criminal, in a Court, 
it ought to be tried in the ordinary course 
of justice, fairly and impartially '* 

" Now, it may happen and does happen 
that persons interfere for the purpose of 
preventing that ordinary course of justice.... 
More commonly the mode adopted has been 
that of an attempt to influence the trial by 
attacking, deterring and frightening wit- 
nesses or by commenting on the case, or aa 

it is called, appealing to the public "— > 

" When an action is pending in the Court and 
anything is done which has a tendency to 
obstruct the ordinary course of justice or to 
prejudice the trial, there is a power given 
to the Courts, by the exercise of a summary 
jurisdiction, to deal with and prevent any 
such matter which should interfere with the 
due course of justice, and that power has 
been exercised, I believe, from the earliest 
times that the law has existed... The Courts 
of justice being clothed by the law with 
that power, a duty is cast on the Court, in 
A proper case, and where they see it neces- 
sary, that the Court should summarily inter* 
fere to prevent something that would 
obstruct the course of justice, to exercise 
that power." 
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This being the defiD ition of what is con- 
tempt of Court, when there is an attempt 
to interfere with the administration of 
Justice, there cannot be aoy doubt that the 
comments made in the article of the Com- 
merdal Gazette have for their object to 
sway the mind of the jury by whom Bou- 
langer's case is to be determined. It is 
unquestiouably an argument addressed to 
them, nay more, a direct appeal to the jury, 
couched in violent language and in which 
the accused is represented as the victim of 
oppression by the "Parquet" with the view 
of obtaining his acquittal. It must be ob- 
served that the power given to the Court 
has for its object to protect the rights of 
both parties, the accused as well as the 
prosecutor. It has happened in England that 
parties accused had to appeal to the sum- 
mary jurisdiction of the Supreme Courts in 
order to stop the publication of articles in 
newspapers having a tendency to influence 
the public mind, in other words, to prejudice 
the jurors against them. 

If a creditor of Boulanger, after the pu- 
blication of the article in the Commercial 
Oazette, had answered in another newspaper 
taking quite an opposite view^ the discus- 
sion would have degenerated into statements 
and arguments in the newspapers, prejud- 
ging the case and prejudicing the trial. 

It is to prevent such scandals that the 
Superior Courts have the power and duty 
to stop publications containing comments 
having a tendency to prejudice the minds 
of the public before hand, either against or 
in favour of the accused. There is no country 
in the world where the press enjoys more 
liberty than in England, but there is also no 
country where criminal trials are conducted 
with more fairness ; and, in order to secure a 
complete impartiality, it has been considered 
essential, after a prisoner has been com- 
mitted, that there should be a lull in the 
comments and remarks upon his case. 

We are of opinion that the article in the 
Oommereial Gazette contains a most impro- 



per attempt to interfere with the adminis- 
ration of justice, and, in this sense, amountst 
to a contempt of Court, but, as this is the 
first time that an offence of this nature is 
brought before the Court, we are disposed 
on that account to be lenient to the offen« 
der. We think that, under the circumstances, 
a fine of Rs. 200, with the costs of the 
motion, will prove an adequate punishment 
and a sufiicient warning to prevent the 
repetition of this offence. - — ^ 



' ^'U>.,:- 



SUPREME .' COURS. v 



-' (".' 



^i. 



-L "OfT-Louis ' 



Nbwspapbr's oommbnts — Merits 

— RbSPONSIBILITY 01* PfilNTIB. 

It ie not essential to constitute a contempt Of 
Court than the comments of a newspaper 
be on the merits of a pending case. It is 
sufficient that those comments mads on 
the proceedings be calculated to preju' 
dice the public mind against one of the 
parties. 

A person who signes a newspaper as manager 
and printer is responsivle for articles 
therein published. 

His Honor Sib Euo^s J. LBOiizio, — Et^ 

Chief Judge. 
The Hon. A. Mubb, — Puisne Judge. 

and 
The Hon. J. Rouillabd,— Puisne Judge. 



THE HON. THE PROCUREUR 
AND ADVOCATE GENERAL.— Plaintiff. 

and 

NEWTON and ROUSSEL.— Defendants. 

The Hon. the Pbooubbub Gbkebal appears 
in person. 

J, QuiBBBT, — Crown Attorney. 
The Hon. Newton, Q.C, — Counsel for De- 
fendants. 
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8th. February 1893. 

Record No. 26092. 

This is a rule calling upon Charles New- 
ton, Chief Eflitor of the ^^ Journal de Mau- 
rice " and Ij. RoussgI, Manager of the same 
Newspaper, to show cause why they should 
not be committed to prison or otherwise 
punished for contempt of this Court, fo^ 
having printed and published in No. 6850 
of that newspaper, on the 15th. February 
instant, an article headed " Questions du 
jour " containing comments on the case of 
Regina vs. Alfred Boulanger which is now 
pending before this Court, which comments 
tend to influence the decision of the above 
cause and to impede the administration oi 
justice. The following is the article of 
which certain passages are incriminated. 

'' Nous avona publifi, ce matin, le r61e 
^' de la premiere session criminelle de cette 
" ann^e. On a id voir que le nom de M 
*' Alfred Boulanger y figure cinq fois, deux 
'' fois pour detoumement et trois fois pour 
'' faur. On n'a pu s'empficher de s'ecrier t 
" quel acharnement de la part du Parquet I 

^* Le fait est que le Parquet se rendra 
'' coupable d*un acte de veritable barbaric 
^* en trainant en cinq reprises difi^rentes ce 
" malheureux devant la cour d'assises. '*— 
'' La justice doit f rapper fort mais vite 
'^ Son bras ne doit se lever qu'une seule 
" fois, il doit retoinber nssez terrible pour 
^^ n'avoir pas besoin de se lever une seconds 
'' fois. " 

'' II est de r^gle au Parquet lorsqu'il 
'' s'agit d'un prevenu centre lequel plusieurs 
^^ actes criminels distincts out ete relev^s, 
" de les reunir dans un seuL acte d'accusa- 
" tion et de ne poursuivre I'accus^ qu'une 
'" seule fois. II pent 6tre trouve innocent 
'*^ sur plusieurs chefs, mais coupable sur les 
'" autres, et avoir tonjours k subir une pnni- 
'^' tion plus ou moins forte, comme il pent 
'' £tre acquittg sur tons les chefs. On I'a 
^' vu, par exemple, dans I'afEaire Reid, centre 



" lequel avaient ^te releves des actes de 
^' corruption tout h fait distincts les una 
" des autres. II est vrai de dire que dans 
" I'affaire Boulanger il y a une difficulte ^ 
" ce que cette r&gle eoit suivie d'une ma» 
" nifere absolue. M. Boulanger a ete extrade 
'' sur certaines des accusations portees con- 
'^ tre lui, non sur toutes. Si Ton les incluaifc 
" toutes dans un senl et mdme acte d'accu- 
" sation, oela pourrait vicier I'aote et il 
'* faudrait recommencer, mais rien n'empd- 
" che qu'il y ait Anix actes d'accnsation 
^' seulement : Tun contenant les accasations 
" mentionnees dans la warrant d'extradi- 
'^ tion et le second coutenant les autres 
^^ accusations. On etait la necessite de 
'* dresser centre le prSvenu cinq actes d'ac- 
" cusation 7 — Un pareil acharnemont pourra 
'^ avoir un efEet tout different de oelai 
" qu'en attend le parquet, il prSdisposera 
'' peut-6tre le jury en faveur de I'accuse : 
^' en voulant trop faire on ne fait rien qui 
'' vaille." 

The Hon. Newton, Q. C. appeared for the 
respondents, he stated that Mr. Rousse), 
being only the manager of the newspaper, 
exercised no control on the editor and 
should be acquitted, that Mr. C. Newton 
alone was responsible for what was published; 
but he argued that no case had been made 
out against him and that the authorities 
quoted did not apply ; because, in the cases 
referred to, the publication or speeches 
complained of had discussed the merits of 
the cause pending, whereas the *' Jour* 
nal de Maurice" had only criticized the 
mode of proceeding of the '^Parquet" and 
the number of informations filed. He dis- 
claimed any intention on the part of the 
author of the article of influencing the jury 
and of perverting the administration of 
justice. 

If the article of the "Journal de Maurice" 
had stopped after this phrase '' ou etait la 
^' n6cessit6 de dresser contre ce prevena 
'^ cinq actes d'accusation" we might perhapa 
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liave given to the v^riter the benefit of the 
donbt as to his intention and as to the 
possible effect of the article on the pnblio 
mind^ bnt the phrase which follows and 
which ends the article clearly shows an 
attempt^ though a brief aod a somewhat 
guarded me, of creating prejuJice with 
reference to the approaching trial : — " Un 
*' pareil acharneraent pourra avoir un effet 
" tout different de celui qu'en attend le 
'' Parquet, il predisposera peut-6tre le jury 
^^ en favour de Taccuse. En voulant trop 
" faire, souvent on ne fait rien qui vaille/ 

It is true that we do not find in this 
article as in the article of the " Commercial 
Gazette ", comments on the merits of the 
case, but we do not think that it is essential 
that the comments of newspapers be 
on the merits of a case in order to 
constitute an interference with the admi- 
nistration of justice. It is sufficient that 
those comments made on the proceedings 
be calculated to preiudice the public mind 
against one of the parties and certainly the 
general tone of the article, the accusation 
of " acharnement " and '' barbaric " against 
the " Parquet '' and the insinuation made 
immediately after to the jury could have no 
other effect than indispose them against 
the prosecution. We do not think that it is 
the right of the Press to make such com- 
ments on the mode of proceeding of the 
" Parquet '' or of any other party as may 
create unfavorable impressions on and bias 
the minds of jurors. Objections to or discus- 
sions relative to informations filed against 
an accused should be made in Court by his 
Counsel, each party making his comments 
in presence of each other and in presence of 
the presiding Judge, and not ez- parte in 
newspapers, especially in terms which might 
have the effect of prejudicing the minds of 
the jurors. 

For these reasons, we are of opinion that 
the writer of the article is guilty of the 
offence charged, though in a lesser degree 
than the editor of the Commercial Gazette 



and that he should pay a fine of Rs 150, 
with costs. 

With regard to Mr Roussel, we cannot 
admit the distinction that has been sought 
to be established between him and the 
editor of the '' Journal de Maurice " He 
signs the newspaper both as manager and 
printer, and we are of opinion that he should 
be held responsible for ail the publications 
made in the paper. We therefore also con- 
demn him to pay a fine of Rs 50, with costs. 

We hope that t^e fines will be a sufficient 
warning to prevent the repetition of this 
offence. 



SUPREME COURT. 



PfilVILEGB or CO-PARTAGBANT — INSCRIPTION, 

Conservator's Inscription — Delay. 

The Inscription taken ex-officio by the Con- 
servator of mortgages cannot benefit the 
Co-partageants who have not '^ a leur di- 
ligence '^ caused their privilege to be 
inscribed {art. 2109 Code Civil), 

The delay for the inscription by the Co* 
partageant is now 45 days. {Ord : 36 of 
1863 art : VI.) 



ZfiPHIR THE WIPE,— Plaintiff. 

and 

COMTY AND OTHERS,— Defendants. 

Before 

The Honorable F. C. Williams, — Puisne 

Judge, 
and 

The Honorable John Rouillard. — Puisne 

Judge. 
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V. K[Vbrn, — Counsel for plaintiff. 
E. FtfASKB Trustee of Bankruptcy. 
G. A. RiTTMR^ — Attorney for the same. 

Y. DlLAVATB & L. ROOILLABD^ — CoUDSel fOF 

defendant. 
H. Chapbron^ — Attorney for the same. 



Record No. 25593. 

Judgment dated 6th. March 1893. 

On the 4th. day of ' November 1880, 
Elysee Gomty purchased at the bar of the 
Master's Court several immoveable proper- 
ties the licitation of which was prosecuted 
between him, his mother and several other 
heirs of his late father. 

On the 19th. November in the same year, 
an inscription was taken '^ex^fficio " by the 
conservator of mortgages on behalf of the 
several vendors of the immoveable proper- 
ties above referred to. On the 18th. No- 
vember 1890, that inscription was renewed 
at the ' request of Mr. Notary Mongelard 
acting on behalf of the heirs of Mr. Fran- 
90is Luis Oomty, one of the former Co- 
licitants. At that date Elys6e Comty had 
already been adjudged Bankrupt. 

It is now contended by Messrs. Edouard 
Fraser as trustee and D'Emmerez de 
Charmoy as accountant of the bankruptcy 
Elysee Comiy that the heirs of Mr. Fran9ois 
Lisis Comty representing their mother, who 
by virtue of a deed of partition drawn up 
by Mr. Notary Mongelard, would have to 
receive a sum of Rs. 4,360 plas interest ou 
of the sale price still unpaid of the several 
immoveable properties purchased by Elysee 
Comty, had no privilege on the immoveable 
properties above mentioned and could not 
claim to be paid out of the sale price of the 
said immoveable properties in preference to 
the trustees of the bankruptcy Elys6e 
Comty, the secority which would have 
secured that privilege, not having been 
taken according to law. 



The Court has to decide whether the 
inscription taken " ex officio *' by the Con- 
servator of mortgages on the 19th. Novem- 
ber 1880, can benefit the " Co-partageants *' 
who by virtue of art. 2109 of the Civil Code 
were bound to cause their privilege to be 
inscribed " k leur diligence '' within a delay 
which has been, by a local Ordinance, 
shortened to 45 days. 

The question whether an '* ex officio '* 
inscription taken by the conservator after 
transcription, can have the effect of the 
inscription of the " Co-partageant " has 
been already brought before the Supreme 
Court. 

In the case of Florigny vs. Eugene 
Faduilhe S. C. Reports 1876 p. 25 it was 
held, under circumstances almost identical 
with the present, that the ^* ex officio " ins- 
cription taken by the Conservator was of 
no avail to the '^ Co-partageant ". 

In that case Mrs. D'Egremont, joint owner 
of an immoveable property, had purchased 
it on a liciation and no other inscription 
was taken but the '^ex-officio'^ one by the 
Conservator. Mrs. D'Egremont, having 
mortgaged the Estate, it was held by the 
Court that the special mortgage granted by 
her had preference over the claim of her 
" Co-partageants ". 

In the case of Hewetson vs. Barry, 
Reports 1872 p. 30, there was this peculiar 
circumstance, that the ^'ez^officio'* inscription 
was taken by the conservator of mortgages 
after the delays prescribed by law for ins- 
cribing the privilege of the " Co-parta- 
geant '' and this strengthened the position 
of the creditors opposing the privilege, but 
apart from that ground, it was held by the 
Supreme Court which sat with its full 
quorum of three judges, that '^Co-licitants'* 
or " Co-partageants " are not entitled to 
derive any advantage from an inscription 
required by law for the protection of a 
vendor's privilege. 
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These judgments of the Supreme Court 
are further supported by the opinion of 
Troplong, on art. 21 09 § 291. Plandin : On 
transcription Vol. 11 § 1123. In fact,— 
amongst the f renoh commentators, the ques- 
tion seems hardly to admit of any doubt. 

We see no reason for departing in this 
case from the well established jurispru- 
dence of the Supreme Court. 

We do not admit any privilege accruing 
in this case to the Co-licitants or their 
representatives, and we give Judgment 
against the defendant with costs. 



SUPREME COURT 

HERVEY,— Plaintiff. 

and 

THE MAURITIUS COMMERCIAL 
BANK,— Defendant. 

Before 

The Hon. Andebw Murk, — Puisne Judge. 
The Hon. T. C. Williams, — Puisne Judge. 

and 
The Hon. J. Rouilla.rd,— Puisne Judge. 



V. Delapayi, Q.C, — Counsel for plaintiff. 
V. KiVbrn,— Counsel for defendants. 

A. Rohan, — Attorney for plaintiff. 

G. A. RiTTBE,— Attorney for defendants. 



Record No. 25,987. 

Judgment dated 16th. March 1S93. 

Judgment of Mr. Justice Mure. 

This is an action raised by the plaintiff 
on the ground that a cheque for thirteen 
hundred rupees had been unlawfully carried 



to his debit, the said cheque alleged to have 

been drawn and signed by him on the 
defendants on 14th. March 1892 in favor of 

one Abdool Raman, but which cheque he 
maintains to be forged and was never so 
drawn by him. He asks a decree from the 
Court ordering the defendants to strike off 
from their Books and from plaintiffs pass 
Bookthe said cheque of thirteen hundred ru- 
pees,as being a false and forged one and which 
has never been drawn or signed by the 
plaintiff and so raising his balance at the 
bank to the sum of eighteen hundred and 
one rupees and twelve cen's and con- 
demning the defendants to pay to plaintiff 
the sum of five hundred rupees as dama- 
ges. To this action the defendants pleaded, 
denying and traversing all the facts and 
things in manner alloged by the plaintiff, 
denying that the cheque is a forged one and 
averring that the defendants are not guilty 
of any " faute ou negligence " and further, 
that supposing the signature is false, the 
loss is due to the plaintiff's own fault and 
negligence. 

At the hearing of the case the plaintiff 
having proposed to adduce witnesses to 
prove his character, the defendants put an 
admission ou record that he was a man of 
unimpeachable character. The evidence 
adduced then became very limited in 
its nature, consisting merely of that of the 
plaintiff and one wiuuess for the defendants, 
the latter a person who has been chief 
paying clerk of the late New Oriental Bank 
and who deposed on being shown the va- 
rious documents produced, including of 
course the alleged forged cheque, that he 
woulJ have paid on all thet<e documents. 
The plaintiff, on the other hand, deponed on 
oath that ho had never drawn nor signed 
the cheque for thirteen hundred rupees in 
favor of Abdool Raman, that he knew no 
such person, that he always writes the 
body of his own cheques and that for 
five years past he had not drawn a 
cheque for so large a sum as thirteen 
hundred rupees, with the exception of che- 
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ques in favor of the Bank itself. He also 
deponed that he always kept his cheque 
book ander lock and key ; and snggested as 
the only means by which one of the series 
of cheques he had in use at the time was 
abstracted^ that his desk must have been 
opened by a false key in his absence. 
He was also carefully cross-examined in 
reference to his signature and many cheques 
were presented to him with every thing 
covered up by blank paper except the 
signature and, at length, three cheques 
were presented at once all covered in the 
same way and, on being asked if these 
were his signatures, he replied " I think 
they are mine '', one of these last being the 
forged signature. We have it therefore 
under the hand of the plaintiff himself that 
the imitation of his signature was so good 
that he himself was not able to distinguish 
the forgery. It is right to add that in his 
cross-examination plaintiff was put to a 
severe test, he was shown a good many 
single signatures all genuine^ then two 
which were so, then three, one of which was 
the forged signature. 

Many persons of the highest respecta- 
bility cannot speak to their signature with- 
out seeing the writing with which it is 
covered. 

In these circumstances, the question arises 
who is responsible for the loss arising out 
of the payment by the Bank of the forged 
cheque. The counsel for the plaintiff found- 
ing upon the law of England was able to 
quote strong authorities in his favour. Ac- 
cording to that law if money is drawn out 
of a bank by means of a forged order pur- 
porting to have been made by a customer, 
the Banker must bear the loss. In the early 
case of Hall v. Publor^ 5 Barn and Cress. 
P. 750, Justice Bayley remarked " If un- 
'' fortunately the Banker pays money be- 
" longing to the customer upon an order 
'' which is not genuine, he must suffer, and 
" to justify the payment^ he must show 
'' that the order is genuine, not in signature 



*' only but in every respect." This law of 
course is affected by the carelessness or 
negligence of the custumer in drawing 
the cheque, as if he were to mislead the 
Banker by leaving such a space as to make 
interpolation easy. In such circumstances 
the responsibility may be changed and the 
loss fall upon the customer. 

It was objected to this law that it was 
English and that the case must be decided 
according to f rench principles. Counsel for 
the defence founded his argument on article 
2000 of the Civil Code in which it is laid 
down that the principal must indemnify the 
agent against losses which the latter has 
sustained in the course of his management 
(a I'occasion* de sa gestion) where no im- 
prudence is imputable to him. He also 
quoted cases which are reported in Sirey 
1870-2, p. 188 and p. 190 in which it was 
held that, it being a condition of the ar- 
rangement between customer and banker 
that the former should be bound to submit 
to all the consequences of the loss or abs- 
traction of the cheques furnished to him, 
if the Banker was not warned in time to 
prevent an irregular payment, he was held 
not to be responsible for such payment. He 
also quoted Bedarride ^' Des cheques '^, sect. 
Ill & 112. 

Though there is no doubt that a cheque 
is a ''mandat" or order on a Banker to pay 
a certain sum on demand, yet it is scarcely 
a satisfactory statement of the relation 
between a Banker and his depositors to 
describe the latter as the principals and the 
former as their agent. A Banker undertakes 
to keep safely the money deposited with 
him, and to pay it back to the depositor on 
genuine orders being presented to him, he 
being permitted to make a profit of that 
money by using the general balance arising 
from the superfluous money of the deposi-^ 
tors and his own capital by lending it out 
to other customers on discount of Bills, &a. 
If it is the aggregate sum of the sharehol- 
ders' capital and of the depositors money 
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which is mefcaphorically called a Bank, I 
cannot assent to the view that such an 
institution falls under all the ordinary laws 
of mandant and mandatory or principal and 
agent. 

The implied contract which exists bet- 
ween a depositor and a banker appears to 
be one sui generis and to be regnlated by 
rules applicable to itself and which in cer- 
tain respects are not exactly those of the 
ordinary law on mandant and mandatory. 
The very cases quoted by the defendants' 
counsel show this to be the case for in 
what ordinary contract of the Civil law 
would a clause be found throwing all the 
possible loss on the supposed principal 
though the act itself, by which the loss is 
sustained, is that of the supposed agent f 
This leads to the observation that the result 
of the decisious in the french Courts comes 
to depend entirely on the clause in the 
agreement between parties binding the 
depositor to submit to all the loss. 

But it is remarkable that the Courts held 
that clause to be binding on him only pro- 
vided the imitation of the signature was 
perfect and so as easily to deceive the Bank 
and there was an intimation that if the 
signature was not a perfect imitation, the 
Court would not decide in favor of the 
Bank. It follows then that the validity of 
that clause and the immunity of the Bank 
depended on the greater or less nearness of 
the imitation of the signature. If the 
imitation of the signature was considered 
by the judges of the Court a good one^ 
the Bank was free and not responsible, 
if it was considered not so good, then the 
Bank w^ liable and bound to bear the 
loss. 

In short the decision is left to the appre- 
ciation of the judges of the resemblance of 
the false signature to the real one and it is 
quite conceivable that different judges 
would determine the same . question diffe- 
rently. I confess this seems to me to be 



a wholly unsatisfactory ground of judgment 
and one without any principle of law con- 
tained in it. 

Bedarride in the passage referred to ac- 
cepts the doctrine of the two cases quoted, 
as unassailable in law and in equity (irre- 
prochable en droit et en equit6). With all 
deference, I cannot assent to this for the 
reason above quoted. He goes on to speak 
of the hypothetical case in which there 
would be no clause or condition making the 
depositor liable, and extending his thoughts 
beyond commercial cheques, he seems to 
include drafts from abroad and all other 
modes of paying money by an order of some 
kind and comes to the same conclusion as 
the judges of the Commercial Courts did in 
the cases quoted. I cotifess this does not 
seem to me to be law on which mnch re- 
liance can be placed. 

Nor is it to be forgotten that Bedarride 
is there commenting on an article of a spe- 
cial law on cheques passed by the legislature 
of France in 1865. This law, it is said, was 
thought necessary in consequence of the 
introduction of the use of cheques from 
England into Prance and of their coming 
into general use there. This new french 
code upon cheques is of course not law in 
Mauritius and the comments of a writer 
dealing with Commercial law who takes up 
that Code and makes a treatise out of it, 
and who goes beyond what is in the Code, 
does not seem of much importance, espe- 
cially as no Court of law in Prance has ever 
been called on to decide the very question. 

In further considering the point now 
raised for our decision, it seems important 
to notice that a cheque mast be a document 
delivered by the Grantor to the Payee and 
with the intention held by the Grantor 
to transfer the property of the amount 
mentioned in the cheque to the Payee. If 
a cheque presented to a Banker does not 
fulfil these requisites, it cannot be said to be 
an order to pay money from the fund, which 
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the depositor had in the Bank. Moreover, 
the Bank in paying a forged cheque to a 
fictitious person is not managing the affairs 
of the depositor, but has gone beyond the 
sphere of his duty to him. 

Again the plaintiff swears that he has 
always filled up the body of every cheque, 
which he ever signed. 

This fact must have been known to the 
Bank and the cheque in question bears 
marks of tracing in the writing and the 
word '^ ordre " ought especially to have 
drawn the attention of the Bank's pay clerk. 
Having looked at every one of the cheques 
produced, it is easy to see that the plaintiff 
always deleted the word ''porteur'' by a 
thin line which never touched either the 
first or last letter of the word. In the cheque 
that is challenged the word '' porteur *' is 
entirely effaced by a broad line of ink not 
probably from a pen but made in some 
other way and the word " ordre *' is written 
in a totally different way from that word as 
written by the plaintiff. Now, we have high 
authority for saying that the cheque must 
be genuine in every respect, even a slight 
'examination of it should have shown to the 
Bank's clerk that difference from the plain- 
tiff's genuine cheques. 

Further, it seems a little strange that on 
A cheque payable not to bearer but to order, 
the Bank should have paid away to a ficti- 
tious person whom they did not know and 
of whom they cannot give any indication 
more than two-thirds of their client's money 
that was in their hands. 

The plaintiff ordinary dealing with the 
Bank was g ^lerally to draw cheques for 
small sums, except when he drew a cheque 
in favor of the Bank itself. Here the Bank 
pays a cheque to a special order which 
sweeps off a great part of the plaintiff's bank 
account and they do not ask the unknown 
man to whom this money was paid, who he 

and what was his address and cannot give 
any idea of who the pjrson w.ia who carried 



off so large a portion of the plaintiff's money. 
Nor can it be said that any fault can be 
attributed to the plaintiff in the keeping of 
his cheque book. He swears he always 
kept it under lock and key and there is no 
contrary evidence. Further, we have high 
authority for holding that the loss of a 
cheque book or neglect to lock the desk in 
which it is kept is not to be considered fan It 
or negligence on the part of the holder of 
the cheque book : See the opinion of the 
House of Lords in the case of the Bank of 
Ireland v. Evans Charities, SClarks H.L.C. 
p. 889. As then there was no fault on the 
part of the plaintiff and as the only default 
appears to be in the act or conduct of the 
Bank in paying away the money of the 
depositor to an nnknown person and on a 
fictitious cheque, it appears to me that the 
Bank should bear the loss. 

But let us suppose that one of the two in- 
nocent parties mubt suffer, he who has done 
the act by which the loss is occasioned 
should suffer and bear that loss. 

I think therefore, that the plaintiff is 
entitled to decree at our hands under the 
first conclusion of his declaration and with- 
out entering into the question of damages. 
I think him entitled to interest at 9 0(0 
eince the date of the service of the decla- 
ration. 

With costs. 



Judgment of Mr. Justice Williams. 



There are two stand points, it seems to 
me, from which the claim raised in this 
action may be regarded. To my mind^ 
whichever we adopt, the result must be 
the same. 

It is settled English law that a Banker 
must bear the loss occasioned by his ho- 
nouring a forged cheque unless he can 
shift the burden of responsibility upon the 



Digitized by 



Google 



1893] 



DECISIONS OF THE COURTS OF MAURITIUS 



23 



depositor^ on the ground of his contribatorj 
negligence. It may be observed, neverthe- 
less, that such negligence must have had a 
direct and not a merely indirect connection 
with the occasion of the damage. Addisouj 
in his volnme of Torts, 4th edition, p. 21> 
says : — " If the customer of a Banker who 
is desired to keep his cheque book locked 
up nevertheless negligenty leaves it on 
his table and thereby enables his servant 
to get possession of it and tear out a cheque 
and forge his master's signature to it and 
commit a fraud upon the bankers, this will 
not enable the bankers to throw the loss 
npon their costumer as being the result of 
the negligent keeping of his cheque book, 
for it could not reasonably be anticipated 
that the power of obtaining a cheque would 
induce a servant to commit forgery." 

It has been argued upon us, however, and 
with perfect propriety, that English law is 
not the law of this Colony. But the juris- 
prudence of France, where cheques are 
much less frequently used than in England' 
affords ns direct light to guide us in such a 
case as the present one. 

The cases of 1869, 1870, quoted as illus- 
trations by Bedarride are not on all fours 
with the present case, because, in those 
cases the contract between the parties in 
the position of Banker and depositor embo- 
died an express stipulation that the depo- 
sitor should be liable to consequences 
arising from the loss of a cheque, unless he 
forewarned the depository of that loss. But 
upon the general principle as to the unau- 
thorized payment upon a cheque by a Banker^ 
Bedarride himself remarks that the Ban- 
ker's entire freedom from liability is assured 
only " si rien dans la personne qui se pr6- 
'^ sentait ni dans les circonstances de la 
" presentation ne devait 6veiller ses soup- 
" 9on8 '\ 

We are thus left to regard the case 
before us, either as it may be dealt with 
under the terms of the Civil Code, or, 
looking upon it as a contract aui^generis, as 



it is affected by the ordinary law bearing 
upon contract-s. 

It was incidentally stated by one of the 
Judges in the local case of Scott v. Alla- 
rakia, 1884, that '' the holder of a cheque is 
'^ the bearer of a maud ate from a principal 
'' to his agent for the payment of a sum of 
*^ money whereof the agent is the deposi- 
" tory," But, even taking that view of a 
cheque, which is the view urged upon us 
by the learned counsel for the defendant 
bank, I find the defendant as mandatory 
not freed from responsibility to the depo- 
sitor-mandant if there has been even slight 
negligence (faute legere), in the matter of 
cashing the forged cheque upon the Bank's 
part (C. C. 1992.). 

There is, no doubt, a great convenience 
conferred to many people who hold small 
current accounts at a Bank and there may 
be little profit in such individual cases to 
the Banker. But it cannot be pretended 
that the Bank accepts the custody of other 
people's money as a matter of pure philan- 
tropy, or that the Banker does not expect 
to reap a profit from the employment of 
such funds in the aggregate, especially in 
the case of current accounts which bear no 
interest. The position would thus seem 
quite tenable that, in the matter of cashing 
a cheque regarded as a mandate, the Ban- 
ker is a mandatory for reward and is thus 
responsible at least for a '^ faute legere '' in 
the discharge of his function. In the case 
before us, I cannot say that the element of 
a ^' faute \6ghre " on the Banker's part ia 
absent. That the plaintiff's signature was 
admirably forged admits of no doubt. But 
there were circumstances attendant upon 
the cheque's presentation which rendered it 
highly advisable for the Bank's officer who 
cashed it to be satisfied with something 
more than the mere signature and the 
adequacy of the supposed depositor's ba- 
lance to meet the amount claimed. The 
facts that the cheque was for an unusually 
large sum amounting to more than two-^ 
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tliirds of the plaintiff's balance^ that it was 
payable to one of a class of persons with 
whom the plaintiff had no such ordinary 
dealings^ and that for the first time^ appa- 
rently^ in the long coarse of the plaintiff's 
transactions with the Bank^ its sigaatare 
and the body of the cheque werr in different 
hand writings^ might well have suggested 
enquiry and precaution^ winch could not 
have failed to expose the forgery, and the 
absence of these ^uquiries and precautions 
might, under the circumstauces, not un- 
reasonably, be held to involve a *' faute 
Ifigere'' such as, under the Code Civil, 
must fasten responsibility on the mandatary. 

But taking the view on the other hand 
that this whole transaction resulted from a 
contract between the plaintiff and the de- 
fendants, the terms of that contract would 
seem to be that the plaiutiff lent money to 
the defendants without interest, on the 
condition that they should hold it at his 
disposal for repayment upon the authority 
of his duly signed cheques. To the exact 
terms ot this contract, in the case before us, 
the defendants did not adhere, and it may 
fairly be held that to any loss to which the 
parties to such a contract may be exposed 
through the fraudulent action of a third 
party, the old rule of law may justly apply : 
that such loss must fall upon the side of 
him on whom lies the balance of negligence 
if negligence there be. We search the 
record in vain for any reasonable evidence 
of negligence on the plaintiff's part, while, 
as first noticed, there is an element of 
'^ faute legere " on the other side. The de- 
fendants think it hard that they should be 
expected to credit a customer with an item 
borne upon a paid cheque which he may 
subsequently repudiate. But this is scarcely 
a fair view of their liability. They are 
under no obligation to accept any particu- 
lar customer's account. They may exact 
what conditions they choose upon their 
acceptance of it and the customer repudia- 
^g a transaction may always be placed 
upon such a \ reef v.z tbo plaintiff has had 



to make in the present action. In borrow- 
ing their customer's money without interest, 
their undertaking is not only to repay it on 
demand, but to repay it upon their casto- 
mer's genuine signature, and it is for them 
to enact what safeguards they choose 
against the possibility of forgery. One such 
safeguard might seem to consist in so 
numbering blank cheques as to place the 
customers in the best and earliest position 
to miss one that may be abstracted. The 
system followed in the cheque books of the 
defendant's bank might not seem to be the 
one best adapted to this end. 

Upon the whole, whether the defendants 
be regarded as mandatories in the case of 
the special cheque in question, or as parties 
to a contract which has involved a loss 
through the non-fulfilment of its exact terms , 
it seems to me that they are liable. I agree 
with my learned bothers that there should 
be judgment for the plaintiff, but as the 
point raised is, locally, a somewhat novel one, 
I think that in respect to his claim for 
damages, the plaintiff must be contented 
with the ordinary rate of interest on his 
demand. 



Judgment of Mr. Justice IIouillard. 



On the 14th May 1892, a cheque for 
Bs 1,300, purporting to be drawn by Mr. 
Hervey was presented at the Commercial 
Bank and paid. After an interval of several 
weeks, it was discovered that the cheque 
was a forgery. The signature of Mr. Hervey 
had been so well imitated, that, a bundle of 
genuine cheques, amongst which was in- 
serted the forged one, having been shown to 
Mr. Hervey in such a manner that the 
body of the cheques was concealed from his 
view, the signature only being apparent, 
Mr. Hervey designated as genuine the 
forged signature. Amongst other witnesses, 
Mr. Jacques, who had been for many years, 
a cashier of the Oriental Bank and who has 
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great experience in comparing signaturv33, 
on being shown the cheques sobmitted to 
Mr. Hervej, the test in the two cases being 
the same^ made the same mistake as Mr. 
Hervey. It was urged on behalf of plaintiff 
that the Commercial Bank was in fault in 
two particulars,— lo. because whilst Mr. 
Hervey waa invariably in the habit of 
writing with his own hand the body 
of the cheques drawn by him, the forged 
one was manifestly written by another per- 
son, 2o. because the forged cheque was for 
an unusually large amount, considering the 
previous mode of dealing of Mr. Hervey 
and was drawn in favor of a person bearing 
an indian name, an unusual thing for Mr. 
Hervey. According to plaintiff's view, the 
three particular facts above mentioned 
ought to have attracted the attention of 
the clerks of the Bank and as Mr. Hervey's 
ofiice is within two or three minutes walk 
from the Commercial Bank, it was submit- 
ted that Mr. Hervey could easily have been 
referred to, before payment of the cheque. 
On behalf of the defendant, Mr. Hervey was 
strictly cross examined with a view to esta- 
blishing that there must have been some 
degree of negligence on his part when his 
cheque book got into possession of a third 
party, but Mr. Hervey swore that although 
he was no', prepared to say that his che- 
que book was never left for a few minu- 
tes on his desk, he could not remember 
one single circumstance when he was in 
fault in that respect. As for the particular 
leaf of the cheque book which was used for 
the forgery, it was extracted from the last 
leaves of the book which were not reached 
by Mr. Hervey until about three weeks 
after the date of the forgery. 

As to the point of laches urged against 
the defendants, I think that very little can 
be said against them. The imitation of 
Hervey's signature was perfect and although 
it was not usual for Hervey to sign cheques 
prepared by others or for large amounts, the 
cheque was perfectly correct in appearance 
and ordinary prudence did not require that 



the Bank should have referred to Mr. 
Hervey for information, a course of pro 
ceeding not usual with Banks, from which 
prompt payment is expected. 

As for Hervey, who was represented by 
the Bank as an honorable man, there is 
no reason to doubt the accuracy of his 
statement, and I must assume that he 
kept his cheque book with the care 
and attention which were expected of him. 
This case has therefore to be decided on 
the assumption that both parties are free 
from blame and the point submitted to the 
consideration of the Court is whether, in 
the event of a cheque bearing the forged 
signature of the drawer being paid by a 
Bank, there being no negligence or laches 
on either side, the loss should be borne by 
the Bank or by the drawer. If this question 
was to be solved by the application of the 
law of England, it would offer no difficulty. 

In case of forgery of the signature of the 
drawer, if there is no fault on the part of the 
drawer the loss is the Banker's. (See Addi- 
son on Contracts 4th. edition page 871.) It 
was contended by the learned Counsel for 
the Commercial Bank that it was the law, as 
laid down by the Civil Code, which ought 
to govern this case. In this I entirely agree 
with him. The learned Counsel rested his 
case mainly on the law of mandate and 
referred to art. 2000 of the Civil Code 
according to which the '' mandataire '' 
can suffer no loss by roas^m of the due and 
proper execution of his mandate. 

The learned counsel cited several autho- 
rities showing how the above principles had 
been given effect to in the Courts of France, 
but he could produce only two decisions of 
the French Courts bearing on the special 
facts submitted to our consideration. Of all 
the french commentators, Ceuanlue alone 
commenting on the law of 1865, which 
regulates in France the system of cheques, 
supports the theory that, in the absence of 
fault on the part of the drawee, the loss in 
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case of the forged signature of the drawer 
on a cheque must be borne by the latter. 

A careful search amongst the decisions 
of the French Courts from the year 1865 to 
the most recent date has not enabled me to 
obtain any further information on the point 
under discussion. It is a curious fact that 
whilst there are hosts of authorities in the 
english books of reference bearing on ques- 
tions relative to cheques^ very little is found 
on the subject in the french reports. 

This probably arises from the fact that 
the use of cheques is by no means so uni- 
versal in France as in England. 

I could not fail to notice that the main ar- 
gument of the learned counsel for the defen- 
ce rested on the assumption that the drawer 
of a cheque stood in the position of a princi- 
pal and the drawee in that of a ''mandatairt". 
It may be so in many cases where cheques 
are drawn. Cheques are a convenient way by 
which payment is made by a person to ano- 
ther. A principal^ for instance^ may draw a 
cheque on a person doing business for him 
in payment of account. Indeed^ cheques may 
be lawfully used for the transaction of 
business of various kind. Whenever, in the 
oases which may so occur, it is found that 
the true position between drawer and 
drawee is that of principal and agent, 
without doubt, the law of mandate, protec- 
ting the *'mandataire^' in the due perfor- 
mance of his duties as such, would have to 
be applied. The main question in this case 
is, however, of knowing whether in the case 
of a Bank constituted for the purpose of 
transacting ordinary banking operations, 
the position of the depositor with reference 
to the Banker is that of a mandant. The 
learned counsel for the defendants pointed 
out that the Banker was under a constant 
obligation to pay the cheques drawn on him 
by the depositor, and that was his main 
argument for showing that the Banker was 
the agent of the drawer, but, this is but one 
single feature of an agreement or contract 



of a more complex nature. By that contract 
which is to the mutual advantage of both 
parties, the customer of a Bank is allowed 
to deposit his money freely into it, whilst 
the Bank which deals with a considerable 
number of customers, undertakes to repay 
on demand any part of the money deposited, 
which may be drawn upon by means of 
cheques, signed by the drawer. But the 
essence of banking is that, subject to cer- 
tain restrictions as to the amount of cash 
to be kept always in hand, the Bank should 
deal with the money deposited as ifit was 
the property of the Bank. 

The profit accruing to Bank from this ar- 
rangement is generally such that, in order 
to attract depositors, it is not unusual for 
Banks to pay interest on the sums depo* 
sited. It is not therefore correct to describe 
a Bank, such as the Commercial Bank, for 
instance, as the agent of its customer with 
reference to the money deposited. That 
money which becomes part of the aggregate 
amount of the deposits made into the 
Bank is invested, but it is not invested 
for the benefit of the depositor, and 
if, as defendants contend, the Banker is an 
agent whose mandate is to pay cheques, on 
the other hand, his position does not differ 
much from that of a debtor who should 
have agred to pay on demand sums of which 
he has had the disposal and from which he 
has derived material profits. The two cases 
reported in Sirey, 1870,-2 — 190, show 
that under the law of France there is un- 
certainty as to the extent of the protection 
which Bankers might claim under art. 2,000 
of the Civil Code. Otherwise, as we see in 
the cases referred to, the '^ Comptoir d'Es* 
compte " would not have endeavoured to 
shelter its responsibility by means of a spe- 
cial clause according to which, in case of 
loss or larceny (soustraction) of a cheque, 
the depositor would have to bear the loss 
unless the Banker had been warned in time. 

The Court of appeal^ in Franc0, gave 
judgment in favor of the Comptoir d'Es« 
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comptOj not only becaase there had been no 
'^'faute'' on the part of the defendants^ but 
because the drawer of the cheque had been 
guilty of negligence. 

Mr. Bedarride, in his comment on the 
cases above reported^ holds that even in the 
absence of the protective clause above 
referred to, the Comptoir d'Escompte could 
not have been held liable, as it was free 
from blame, the cheque, in the case com- 
mented upon, bearing a perfect imitation 
of the signature o( the drawer. From the 
general tone of his observations it is easy 
to discern that M. Bedarride considers 
the Bank as a mere " mandataire ''. 
He observes : " Quelle faute peut-on re- 
procher an Banquier qui paye nn cheque 
quilui est pr6sent6 f..." The counter ques- 
tion may, I think, be properly put and 
it is not easy to perceive what '' fante '^ 
CKEL be attributed to the customer of a 
Bank whose bank-book has been stolen and 
whose signature has been forged. If the 
banker could be considered as the 
"*' mandataire " of his customer, article 2000 
of the Civil Code would go a long way 
towards protecting him in this instance ; but 
in my opinion such is not the true position of 
parties. The Commercial Bank has agreed 
to pay the plaintiff on cheques drawn by 
him. The cheque under consideration 
emanates from another person. In my 
opinion the loss should be borne by the 
defendants. I hold therefore that the plain- 
tiff should obtain judgment for the amount 
claimed with interest from the date of the 
action brought. 

Costs against the defendant. 



SUPREME COURT 



Aqbncy — GbnbbaIi AuTHOErrT— Contbaot to 
LAND Goods. — Dkpabtubb fbom oontbaot 
— Damaqbs. 



Whsn a Boata^ Company had a general au- 
thority to unload all goods which reached 
Mauritius for an Arab firm : held that 
this did not imply au hority to the Oom' 
pany to unload the goods against the terms 
of the bill of lading and before the permit 
for landing had beei obtained by the 
Consignees who should have been made 
aware when and how the landing was to 
take place. 

The Company was condemned to pay for 
certain grains landed under the above cir^ 
cumstanoes and which were lost or dama^ 
ged during a hurricane. 



AGA ABt>OOL RASSOOL & Co. 

Plaintiff 

and 

THE BRITISH INDIA STEAM 
NAVIGATION COMPANY,— Defendants. 

and 
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and 

THE BRITISH INDIA STEAM 
NAVIGATION COMPANY,— Defendants. 
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His Honor Sir EugIsnb Jolbs Li£olbzio, Et., 
— Chief Judge, and 

His Honor Mr. P. C. Williams. — 2nd. 
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HoQorable W. Newton, Q. C. — Counsel for 
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Mb. H. Bbbtin,— Attorney forplainiiiff. ' 
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Records No. 25,836 & No. 25,907. 

Judgment dated 17 April 1893. 

The steamer Pentacota belonging to the 
British India Steam Navigation Com- 
pany arrived at Mauritius on the 18th 
April 1892, having on board 1000 bags of 
gram for the firm Aga Abdool Rassool 
& Co and 10,000 bags of rice for Visram 
Ebrahim & Co. 

The steamer was detained in quarantaine 
outside the harbour until the 28th April, 
during which time the cargo could not 
be landed. 

The steamer was under contract with the 
Colonial Government to leave with the mail 
on the 7th May, and the agents in Mauritius 
of the plaintiffs being pressed for time, 
obtained from the Collector of Castorns 
leave that the steamer should begin dis- 
charging her cargo immediately after entry 
at the customs and prior to permits being 
taken for her cargo. The agents of the 
defendants also wrote under date the 27th 
April 1892 to the President of the India 
Boats Cy^ begging him to make the neces- 
sary arrangements for keeping the steamer 
well supplied with lighters, or, if this was 
found impraticable, owing to other work in 
hand, asking to be informed in order that 
the defendants might make arrangements 
with other lighterage establishments. 

The India Boat Company was not able to 
undertake the unloading of the Pentacota 
it the specified time. A meeting of the re- 
presentatives of the Mauritius Dock Cy., o} 
the Albion Dock Cy. and of the India Boat 
Cj., then took place at the office of Messrs. 
Scott & Co., agents of the defendants, and 
it was arranged that the unloading of the 
Pentcuiota should be performed by the Mau- 
ritius Dock Company, 

The plaintifb were not parties to this 
agreement. 

In terms of the Bills of lading, the Cap- 



tain of the Pentacota had the right to land 
and store at consignees risk and expense 
the entire cargo, or part thereof, 48 hoars 
after entry had been made at the Customs 
House, if consignees boats were not in at- 
tendance to receive the cargo as it came in 
hand. The Pentacota having made her entry 
at the Customs on the 28th Apri*, the con- 
signees were consequently not bound to take 
delivery until the 30th April. On the 28th 
April, as soon as the Pentacota had made 
her entry at the Customs, the unloading of 
the ship began and on the same day a 
number of bags of gram and of bags of rice 
consigned to Aga Abdool Rassool & Co., 
and Visram Ebrahim & Co., respectively, 
were delivered to the Mauritius Dock Com- 
pany, which gave the cu-tomary receipt. The 
greater part of the goods so delivered was, 
on the same day, stored in the Mauritius 
Dock, but two hundred and ninety five bags 
of gram belonging to Rassoul & Co., and 
620 bags of rice consigned to Visram 
Ebrahim & Co., could not be discharged 
from the lighters owing to the lateness 
of the hour and were damaged by the 
hurricane which raged on the following 
day. 

The question between the British India 
Steam Navigation Company and the plain- 
tiffs is of knowning whether the India Boat 
Company was the authorized agent of the 
plaintiffs for the pnrpose of unloading goods 
consigned to them, and further, whether 
they had full powers to make special and 
exceptional arrangement for the reception 
or discharge of plaintiff's cargo without 
referring to them and without receiving 
from plaintiffs the permit to land, which as 
shown by the evidence, was always taken 
out by the plaintiffs themselves, after pay- 
ment of Custom house duties. 

The case for the defence mainly rests on 
the fact that the India Boat Company is 
an establishment owned ezclnsively by arab 
traders of Port Louis, who have agreed 
among themselves that all the loading and 
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unloading of their goods should be done by 
the India Boat Company. 

From this fact the defendants contend 
that they had the right to infer that the 
India Boat Company were the agents of 
the plaintiffs for the unloading of their goods 
and that they were^ under the circumstances 
above described, fully justified in making 
delivery of the goods per Pentacota before 
the expiry of the period of 48 hours allowed 
to plaintiffs and without referring to them. 

In the hypothesis of the Ind a Boat 
Company being held to be the agents of 
plaintiffs to the extent above described^ 
the right of the India Boat Company of 
deputing some other company to perform 
a work which they were temporarily pre. 
vented from performing cannot be denied. 
(See Code Civil art. 1994.) The Court hag 
therefore to determine whether, under the 
circumstances disclosed by the inquiry, an 
implied mandate on the part of plaintiffs to 
the India Boat Company has been proved. 

The point offers no difficulty in so far as 
A-bdool Bassool and Co., are concerned. 
A^lthough Abdool Bassool personally was a 
shareholder in the India Boat Comptiny, the 
firm to which he belongs did not own any 
share in that lighterage establishment, and 
Rassool is not a party to the agreement by 
which the shareholders undertook to have 
all their shipping work done by the India 
Boat Company. As a matter of fact, Abdool 
Bassool & Co., had but rarely occasion to 
employ the India Boat Company, and as to 
goods coming from places other than Indian 
they even habitually employed other ligh. 
terage establishments.The defendants having 
been unable to prove consent on the part of 
Abdool & Co to the unloading of their goods 
by the India Boat Company, before the 
delay granted to plaintiffs in terms of the 
bill of lading, the Court must hold that 
these was no delivery to Abdool Bassool 
and Co.^ of the goods oonsigned to them 
and that the loss resulting from the damage 



done to these goods by the harricane must 
be borne by the defendants. 

With regard to Visrum Ebrahim and Co., 
it was shown that they were parties to 
an agreement by virtue of which the India 
Boat Company was to perform the unload- 
ing of all the goods consigned to that firm 
and it does not appear that any other 
lighterage or boating establishment was ever 
employed by Visram Ebrahim and Co. But 
even taking as an established fact that 
Visram Ebrahim nnd Co., were bound by 
their agreement to employ the India Boat 
Company on every occasion when goods con- 
signed to them had to be unloaded, it does 
not, in our opinion, follow that the India 
Boat Company had authority to untertake* 
without reference to the plaintiffs, the un- 
loading of goods against the terms of the 
bill of lading and before the permit of 
landing had been obtained by the consignees. 

This departure from the original con- 
tract between the plaintiffs and defendants 
might in certain circumstances huvo great 
importance. The plaiutiffs, although it may 
have been an understood thing that the 
India Boat Company would land their goods, 
were concerned in knowning when and how 
their goods would be landed. 

In the present case, for instance, had the 
plaintiffs been aware that their goods were 
landed whilst the weather was becoming 
more and more threatning, they might have 
objected to their being landpd at all, or 
else, might have insisted on certain pre- 
cautions being taken for preventing loss or 
damage. In the particular case, not only 
were the plaintiffs not consulted, but the 
special circumstances under which the 
landing of their goods was taking place 
were not even brought to their knowledge^ 

No doubt, if it could be proved that the 
India Boat Company had habitually landed 
goods of plaintiffs before the time stipulated 
by contract and before the permit to land 
had been obtained and that the plaintiffs 
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hod approved of this mode of proceeding or 
acquiesced in what had been done, an im- 
plied mandate to act as the India Boat Com- 
pany <Hd on the 28th April last might 
have been inferred, bnt the evidence on this 
point is vague and unsatisfactory. In only 
one case, that of the Ghilka, goods appear 
to have been landed for plaintiffs with- 
out permit, before the time allowed by 
the bill of lading, bnt in that case the 
consignees had only 12 hoars after the 
entry of the ship to take that permit and 
land their goods, and it was quite an excep- 
tional instance. 

On other occasions, namely : the landing 
of goods per " Chupa " and " Wharda " 
although goods were landed before the 
expiry of 48 hours, the permit to land was 
obtained within the same period. This 
does not certainly show a practice sufficient 
to constitute an implied mandate to act 
in all cases. 

We must therefore hold that, from the 
evidence before the Court, there was no 
mandate to the India Boat Company to 
land the goods consigned to defendants 
ander the circumstances above related, and 
we give judgment in favor of plaintiffs with 
costs. Yisram Ebrahim & Co. are entitled 
to recover the value of their rice, yiiE : 
Bs 5,810.58, as per amended account, less 
Bs 3,413.13 the amount realized by the 
sale of Mr. Mayer, with interest at 9 o/o 
from the date of th^ demand, with costs. 
Abdool Rassool Sd Co. are entitled to 
Bs 2,495.70, the value of 295 bags of 
gram at Rs 9 and interest at 9 o/o from 
the date of the demand. With Costs. 



SUPBEME COUBT 

Attachment — Extent of — Gabnishbb— 
Judicial order to pat. 

An attachment had been lodged in the hand 
of a garnishee of all auma of money what- 
soever by him owed on whatsoever aeeoun^ 
to a certain party. 



Held that the words which tou Owb ob mat 
OWE in the attachment did not include 
money which was hereafter to come into 
the garnishee's hands, but only the money 
actually in his hands at the date of the 
attachment. 

Held, further, that a garnishee who is 
ordered to pay vumey by a competent 
Court must obny that judicial order, tio^* 
mthstanding the esdstence of other attach' 
ments in his hands. 



DUPRfi,— Appellant. 

and 

NOEL and others,— -Respondents. 

Before 

Hb Honor Sir Eu^cuo Laul^zio, Kt.j Chief 
Judge. 

His Honor A. MaBB,^Paisne Judge. 
His Honor J. Rouillard, — Puisne Judge. 



F. Mathbws,— Counsel fer Appellant. 
T. Victor,— Attorney for the same. 

Hon. L. Rouillard, — Counsel for Cartier, 

one of the responaents. 
H. Chaprrov, — Attorney for same. 



Record No. 990. 

Judgment dated 24th. April 1893. 

This is an appeal from a judgment of the 
Senior Didlriui; liloi^'itiuiaio u£ Fori Louia 
given on 2nd December 1892, whereby he 
dismissed a summons at the instance of the 
appellant, then plaintifF, against Noel, com- 
mon debtor, and H. Cartier, District Cashier 
of Port Louis, Garnishee, which summons 
called upon the garnishee to shew oaus^ 
whey he should not pay the appellant the 
sum of Rs SC0.31 being the amount ia 



Digitized by 



Google 



l898] 



DECISIONS OP THE COURTS OF MAURITIUS 



81 



principal and costs due by the defendants^ 
(now the respondents) Noel and others to 
the plaintiff (now appellant) in virtae of a 
judgment of the Senior District Court of 
Port Louis given on the 2lBt October 1892. 

The proceedings in the lower Court 
began with an opposition in the hands of a 
third party which was taken out at the 
instance of the appellant on the 10th Octo- 
ber 1892 against Noel dhd other defendants 
and Usher Dnsaulchuj and H. Cartier^ 
District Cashier^ ganishees. By that writ 
the plaintiff sought to attach in the hands 
of the garnishees '^ all sums of money and 
" other property whatsoever which you owe 
" or may owe on whatever account to the 
" abovenamed defendants/' The object of 
the attachment was to secure payment of 
Bs 480, which were said to be due to the above 
plaintiff withcosts^ under an application made 
by him to the District Magistrate on the above 
date. Two summonses to the garnishees 
and the debtors to the above effect follow 
this opposition. The grounds of debt are 
not revealed either in the opposition or in 
the summons and no one, by merely reading 
these do 3uments and without knowing the 
circumstances otherwise under which the 
application was made, could have derived 
that the opposition covered a privileged 
elaim for rent — At the time this opposition 
was lodged in the hands of the district 
cashier money claims for wages at the ins- 
tance of servants of the defendants Noel 
were in dependence in the Stipendiary 
Court of Port Louis. On the llth. Octobe^ 
1892, four attachments emanating from the 
Stipendiary Court and founded on judg- 
ments previously obtaind for wages were 
lodged in hands of the district cashier. 
The Stipendiary Magistrate by a first order 
pronounced on the 10th. October 1892^ 
ordered the district Cashier to proceed to 
payment of the judgment creditors. The 
proceedings in this first order do not appear 
to have been regular, but on the 13bh 
October 1892, the Stipendiary Magistrate 
called upon the District Cashier to make 



an affirmative declaration in regard to th 
claims and the suras in hands to meet them, 
in which he stated he had made payments 
amounting to Rs 485.95, the day before, 
out of the sum of Bs 745.39, that he had 
made a previous payment on May 17th and 
that he had then a balance of Bs 259.44 in 
his hands, in reference to which the Stipen- 
diary Magistrate, on the above date, pro- 
nounced this Judgment '^ I order distribu- 
'' tion of this sum, vitz : Rs 259.44 to be 
" made among the judgment creditors 
'' whose names show in above oppositions, 
" according to the dates of the judgments f 
" and such payments to be made forthwith." 

In these circumstances, a preliminiary 
question arises for the determination of the 
Court and that is, what was attached by the 
appellant's opposition ? The words used are 
" all sums of money which you owe or 
" may owe" Do these words include money 
which was hereafter to come into the garni- 
shee's hands or only the sums then presently 
inhishands? Inthecase of Cantin vs. Lousier 
reported at P. 50 of the Reports of 1862, 
the Supreme Court very clearly held that 
the only sum or other property affected by 
such an attachment can be such sum or 
other property only which might be due by 
or be in the hands of the garnishee at the 
date of the attachment. The Court under- 
stands that that decision has regulated 
the practice in attorneys' offices since its 
date, and now when it is wished to attach any 
sun^R of money which are subsequently to 
come into the hands of the garnishee, the 
word " hereafter " is introduced before 
the latter " owe ". The Court concurs in 
holding that the attachment lodged by the 
appellant on the 10th. October 1892 could 
only refer to the sums which were then in 
the garnishee's hands. Moreover, as to the 
distribution of that sum, we are in presence, 
not of an administrative order, as was 
contended by the appellant, but of a Judg- 
ment of the Stipendiary Magistrature, 
given after the district Cashier had been 
called to mak^ an affirmative declaration » 
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The question before the Court is not on 
the merits of that judgment, but the Court 
must considei' that when a judicial order has 
been given ib must be obeyed. 

We think that, in the circumstances, there 
can be no doubt that the District Cashier 
18 covered and protected by these judicial 
orders and that he had no other alternative 
but to carry them out. This being the view 
which the Court takes of this preliminary 
part of the case, it is unnecessary to express 
any opinion on the other points which were 
argued. 

The appeal is dismissed without costs. 



S SUPREME COURT 



Tbees — Wood — Branches— Twigs — Po- 
BBSTs' Contravention — Collecting wood 
IN Reserves — Obd. 13 of 1875 and Obd* 
10 otf 1881. 

Bits of wood and branches and twigs accidenm 
tally fallen on the ground from trees in 
Reserves and not purposely broken by an 
accused are not trees within the meaning 
ofOrd. 13 of 1875 {Art. 2) or Ord. 10 
0/1881 [Art, 58). 

Branches and Twigs in the two above articles 
mean Branchee and Twigs still attached 
to a TREE as defined by the two Ordinances, 

There is no offence under our Woods Sf F,orest$ 
Ordinances w'th regard to the collecting 
of dry wood in Reserves. 



The Hon. THE PROCUREUR 
AND ADVOCATE GENERAL,— Plaintiff. 

and 

THE DISTRICT MAGISTRATE 

<OFPAMPLEMOUSSBSand MOORGHEN 

THANTHORRY,— Defendants. 



Before 

L. ROUILLARD SUBSTITITTE PbOCUREUB GENE- 
RAL, — Counsel for Plaintiff. 

J. GuiBERT,^-Crown Attorney, Attorney for 
Plaintiff. 

V. DfiLAFATE, — Counsel for Defendants. 



Record No. 26102. 

Judgment dated 25th. April 1893. 

The Procureur G6n6ral applied for and 
obtained a writ of Certiorari addressed to 
the District Magistrate of Pamplemousse- 
of the record of a case at the instance of 
forest Ranger Rivet to Moorghen Thans 
thorry, in which on the 6th January last the 
said magistrate dismissed the case. The 
following in the charge as made in the 
information : '' On a given date, one Moor- 
" ghen Thanthorry (creole) residing at 
" '' Grande Rosalie " Estate did without 
*' authority and contrary to law, wilfully and 
'' unlawfully remove one dry tree on the 
'^ reserves of Rivi&re des Pamplemousses 
'' " Grande Rosalie " Property. Piece of coai 
*^ viction (1) one bundle of dry tree. Valne 
'' of tree so removed ... . . .Rs. 0.25 

'' three times the value 75 

The whole evidence given in the case is 
that of Serjeant Rivet, who swears : '' On 
" 20th November I took the accused in con- 
^' travention for having gathered a bundle 
^' of dry wood. He was tying it up as I 
/ came up^ I did not see him break the 
'^ branches. It was wood already fallen on 
" the ground." — Whereupon the magistrate 
di imissed the case. 

Article 2 of Ord : 13 of 1875, so far as it 
refers to the present charge, is as follows : 
" Any person who shall remove or cause to 
" be removed any tree on a^uy reserves 
" without having received the written per- 
" mission of the Surveyor General so to do 
" shall be liable on conviction thereof to |^ 
'' fine &c." 
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The informatioQ is drawn in conformity 
to this ordinance^ and charges the nnlawfal 
removal of one dry tree on the reserves, and 
in a strange and almost Indicroas manner, 
states the piece of conviction to be *' one 
bundle of dry tree/^ 

Bat when we turn to the evidence we 
find this tree in the charge to have 
been a bundle of dry wood which had already 
fallen on the ground and which the accused 
had not broken from the branches. 

But the phraseology of the charge, con- 
trasted with the evidence, drives one to 
consider the meaning given to the word 
'' tree " in the interpretation clause of the 
Ordinance where it is defined : " The word 
'' "tree" shall mean live timber, brushwood, 
" shrubt, underwood and the branches and 
" twigs thereof respectively " and by Or- 
dinance 10 of 1881 Art. 58, the meaning of 
the word '' tree '' is enlarged and both 
in that and in Ord. 13 of 1875 is to be held 
to include live and dead timber &c. As the 
Serjeant informant in his evidence speaks 
only of dry wood and of wood which had 
'' already fallen on the ground " it is right 
to mention that " wood " is declared to 
mean '' any tree destroyed or removed," 

Here it is necessary to notice that though 
'' wood " is thus defined in the interpre- 
tation clause, yet, there is no relative of- 
fence in reference to any thing done to 
" wood " contained in the Ordinance above 
mentioned : 13 of 1875. The only ofEence 
established by that Ordinance is the des- 
truction or removing of trees on reserves 
of any kind and the destruction and re- 
moval of trees in forests or plantations 
of trees belonging to the Crown. If we 
consider this case with reference merely 
to the evidence led in it, that it was dry 
wood which the accused was found tying 
up in a bundle, no offence seems to be 
created by any clause in the Ordinance 
with reference to such an act. But the 
important question for the Court is to con- 
sider whether the accused with reference to 
the facts can be held to have removed a 
dry tree. 



The word tree, combining the provisions 
of the two ordinances of 1875 and 1881, 
must be held to mean. *' Live or dead 
'' timber, brush-wood, shrubs, underwood 
'' and the branches and twigs thereof res- 
'' pectively. " The Court think it clear, in 
opposition to the argument of the Substi- 
tute Procureur General, that this words 
'^ branches and twigs ^' in this collocation 
must be interpreted to mean branches and 
twigs which are attached to the respective 
trees which precede them ; otherwise the 
words " thereof respectively " would have 
no meaning, and that whether the respective 
trees be alive or dead. 

If the definition of tree referred to bits of 
wood and twigs or branches, which had 
previously been separated from the trees 
and had lain on the ground until they were 
dry, then surely there would have been a 
further enumeration of meanings of the 
word and the last words of the definition 
would not have been joined and united by 
a copulative word to the various kinds of 
trees which precede them. This interpre- 
tation seems to be enforced by a reference 
to other clauses of the Ordinance. To destroy 
trees either in the Reserves or in the 
Crown forests are the two offences which are 
chiefly aimed at by the enacting clauses of 
the Ordinance, and the word '^ destroy " is 
defined '' to fell, cut, lop, bark, or in any 
" way break or damage ". 

Therefore, what the ordinance was chiefly 
concerned in protecting was the preserva- 
tion of whole trees and the prevention of 
the lopping or breaking of them, and it 
appears to ha ve no concern with the collec 
tion of some dry wood which had fallen on 
the ground. But this is the whole state of 
the facts which is disclosed by the evidence 
led in this case, and having regard to what 
we have held to be the meaning of the word 
tree, and to the nature of the evidence, no 
conviction could have validly followed on 
the information which we have here. 

The rule allowing the writ of certiorari 
to issue is discharged. 
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SUPREME COURT. 



Oral evidbnck — Evbnembnt fortuit — Forck 

MAJEURE — DOCUMBNTS LOST — NoTABY'S CDS- 
TODY, ART. 1348 CODE CIVIL. 

When it was established by a notary that a 
deed of deposit made en simple minate 
together with a deed of sale under private 
signatures attached thereto, had surrepti- 
tiously disappeared from his " etude '\ it 
was held by the Court : 

lo. That the notary was the lawful keepeji 
of the two deeds. 

2o. That as the disappearance of the deeds 
could not be imputed to the depositor or to 
the plaintiff, who was a purchaser under 
him, this constituted " un evenement for* 
tuit et deforce majeure " within the mean* 
ingofArt. 1348 Co. Oiv. 

3o, That the purchaser was, consequently, en- 
titled to prove by witnesses the gen uiness of 
the vejidor's signature affixed to the lost 
deed of sale. 

MEETUN,— Appellant. 

and 
GATES,— Respondent. 



Before 

His Honor Sir Eugftne Lecli^zio, Kt., Chief 

Judge. 
II is Hon. Andrew Mure, — Puisne Judge. 



L. Rouillard, — Counsel for Appellant. 
Euysee Chaillbt, — Attorney for the same. 

V. Delafaye, — Counsel for Respondent. 
H. Bbetin, — Attorney for the same. 

RecStd No. 994. 

4th May 1893. 

This is an appeal from a judgment of 



the District Magistrate of Pamplemonsses 
by which he refused to allow the appellant, 
the plaintifE in the Court below, leave to 
prove certain facts by parole evidence. The 
plaiatifE had alleged that he was the owner 
of a plot of ground of about five acres and 
42 perches situate in the District of Pam- 
plemousses, as having purchased it from ot:o 
ThSophile Boloram in virtue of a deed 
drawn up by Notary Adolphe Jollivot on 
the 11th. April 1892 ; that the land belong- 
ed to Boloram whose mother Marie Jeanne 
Jeannette had bought it for him in bare 
ownership and for herself in usufruct, by 
a deed under private signatures on the 2nd^ 
June 1852, from Camalapinand Q-oka ; that 
Jeaimette having died on the I9th. January 
1886, Boloram had become the sole owner 
of the land ; that Camalapin and Goka had 
purchased this land from one Ferdinand 
Louis and his wife Theose Mallet by a 
deed of notary Yves Jollivet on 9th. April 
1847 ; that Louis had purchased the land 
from Desir J u lien, by a deed of notary Yves 
Jollivet on the 24th. December 1844 ; that 
the land had been in the possession and 
enjoyment of the plaintiff's vendor and of 
the preceding owners up to the month 
of February 1892, when the Defendant, 
now Respondent, illegally took possession of 
it and appointed as his guardians certain 
indians named in the plaint ; and the Plain- 
tiff prayed for a judgment decreeing that 
this portion of land belongs to him and 
condemning the Defendant to pay Rs 200 
damages. 

Tho Defendant was summoned to brin^ 
with him and produce lo an office copy of 
the notarial deed of 1844, 2o an office copy 
of the notarial deed of 1847, 3o the original 
of the Deed under private signatures of the 
2nd June 1852, mentioned above, which 
documents, it was alleged in the summons, 
had been illegally taken by him from the 
Plaintiff's agent and were still in his pos- 
session in spite of all the amicable endea- 
vours of that agent to have them returned 
to him ; and 4o the original of a deed under 
private signatures dated the 4th May 1887, 
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pnrporting to be a sale of the land in 
dispute to the Defendant by one Marie 
Helena Louis alias Michel^ alleging herself 
to be the sole heiress of Ferdinand Louis and 
wife, 5o the office copy of a deed by notary 
Gimel dated 6th August 1887, purporting 
to be the sale of this land by Defendant to 
one Bamwootar ; 6o the office copy of a 
deed by notary Oimel dated the 8th March 
1892, purporting to be the resale or retro- 
cession of the land by Bamwootar to the 
Defendant ; and the summons warned the 
Defendant that in default of producing all 
the documents mentioned, the plaintiff 
would move thd Court for leave to prove by 
secondary evidence the existence and con- 
tents of these documents. 

When the oase was called, the Defendant 
pleaded, amongst other pleas, that he tra- 
versed and 4enied all the facts, matters 
and things, contained in the plaint im man- 
ner and form as therein alleged, and he 
specially denied the genuineness of the 
private deed of sale dated the 2nd June 
1852 by Camalapiu and Goka, which deed, 
if it exists, he alleged to be the result of 
a fraud and forgery perpatx'ated for the 
purposes of the present action. 

Mr. Notary Poupinel de Valence was 
called and deposed as f oUowd : '^ I have 
not been able to find in the minutes of 
Mr Yves JolHvet, the minute of the sale 
made by Ferdinand Louis to Qoka and 
Camalapiu dated 1847, nor a deed of deposit 
of 1 Ifch April 1892 by Thfiophile Boloram ; 
the second minute of the first deed is at 
tho' Archives office ; both deeds are borne 
on the Bepertoire of Mr Notary JoUivet. 
I authorized Mr. Chaillet (the plaintiff's 
attorney) to obtain from the Archives office 
copy of the first deed, as I am the holder 

of the minutes The " depots de pieces,'^ 

are made always in simple .minute. I am 
unable to produce them, they must have 
been surreptitiously taken away by some 
one whilst I was busy in making up the 
inventory." 

The Defendant was then called and de< 



poned on oath : '' I have been called upon 
to produce (here he describes the six docu- 
ments previously mentioned) documents 
No. 1, No. 2, No. 3 and 5 are not in my 
possession ; documents No. 4 and No. 6 are 
in my possession. 

The Counsel for the plaintiff then stated 
that he wished to call the Defendant as a 
witness. The Defendant's Counsel objected 
to parole testimony being given in this 
case, and the learned Magistrate sustained 
the objection and non suited the Plaintiff ; 
thereupon the plaintiff's Counsel moved that 
judgment be entered against his client, the 
motion was granted. At this point it may be 
convenient to state that the Magistrate, 
even if right in refusing parole testimony 
to prove the existence and contents of the 
missing deeds, seems to have acted too 
hastily in nonsuiting the appellant at once, 
who had other averments such as possession 
of the subject, by prescription, to be dispo- 
sed of. 

We read in the written judgment of the 
Magistrate the following paragraph : ^' He 
(the Defendant) denied all knowledge of 
the deed under private signatures in 
date of the 2nd. June 1852, as well as 
those of 1847 and 1844. On Mr. JoUivet 
wishing to ask witness some details as to 
the contents of the documents above men- 
tioned, the question at once arose as to the 
admissibility of parole evidence, " 

The Eecord itself does not contain all 
that is said here by the Magistrate in his 
judgment, but no doubt his notes of the 
evidence wore more fully taken down than 
those of his clerk, and in examining this 
case we are willing to go by what he reports 
to have been the answers of the Defendant. 

Before this Court the principal arguments 
against the admissibility of parole evidence 
were that Notary Poupinel's evidence was 
not sufficient to show that the mis- 
sing deeds and especially the deed of de« 
posit of the 11th. April 1892, to which 
was appended the deed under private Big** 
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prora that iJiejr aignad tJbe Dbm ia l^S^ 
etpedafl J wImb it rmn\t§ frum ikm &:4aral 
daed of 1847 that thej dadarod tLaf ckaLI 
not iign. It maf b?^ and it ia profaalrla frc^m 
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not be eaajr to proeora, but tha diSeaity of 
aatabliahiog aofficiaDtiy his alL^ ati ona is 
not by itsrif a walBeient argomeot for refa- 
aing to alloar pan^ eridaoce if tha plu&iiil 
othanriaa comas within the tena^ of AstL::'j& 
1348 of tha CiTil Code. 

It resolta from tha office copf which is 
in tha Bacord, that on tha 11th April 
1892^ a certain deed nnder prirate signal 
tnres dated the 2nd Jnna 1852 and 
alleged to hare been signed by Carnal*- 
pin and Goka was deposited with Nota- 
ry Jolliret bjr one Boloram who^ on the 
same day^ sold the land is dispute to 
the plaintiff before the same notary ; this 
deed of deposit^ made in simple minnte, haa 
according to the evidence of Jolliret's 
soccessor^ Mr Ponptnel^ disappeared from 
the office in which it ezisied^ aa well aa the 
deed under prirate signatores which was 
annexed to it« Ponpinel says that it mnst 
have been snrreptitiosly taken away at the 
time he was making the inventory of Jol- 
livei's minates* 

It is tme that he does not say who were 
the persoos present at the inventory ; bnt 
another deed has also disappeared from the 
same office, it is the deed of sale by Ferdi- 
nand Loais to Camalapin and Goka in 1847 ; 
the two deeds which have disappeared were 
the titles of ownership of Boloram. The 
Defendant has alleged that the Deed of 
sale of 1852 is a forgery, bat^ on the other 
hand, the plaintiff alleges that one of the 
originals of the deed of 1852 and an office 
oopy of the Deed of 1847 have been 
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TfrLvmoMOyz. V:^ a : 
mtsban affxed to h afser h had 
that tbe Regiaier, v^ieh umtiiiiiI that 
reagnciiii^n, hhd i^ifisppaarad Tim the Ar- 
durea of libe Ifa&ti&r s Conrt. Hare «b have 
the eviienee of the Bstarr that the deed ef 
deposit to wh:^ the deed o£ sale nder 
private signatBica was appended haa disap* 
peaivd from am^ng' the mintm c£ his 
cAoa ; the depotsit t- the njcaiy of tfca deed 
nnder private sigaatores was a naoeasary 
deposit on aenonnt of tha sale made by 
Boloram to the pSaintiff ; the notaiy had the 
keeping of that dt:ed frDm that moanBl, in 
the same way as the Master had the keeping 
of his Bec(»ds and Begistsn ; no n e gli gence 
could be imputed either to the plaintiff or 
to his vendor " Tout &it de tiers " says 
Larombi^, under Article 1S48 § 4, en 
dehors de la partidpati<m et da conoonzB 
dn ereancier, est par oela mdmei, quelle 
qn'en aoit la nature^ nn evenement fortnit 
et de force majeure. Je puis, en conaequanoe 
prouver qn'nn titre a ete perdu par la faute 
on rincnrie dn notaire detentenr. " Demo- 
lombe Contrats YoL 7. Sect. 209. lays down, 
doctrine to the same effect. The plaintiff 
could not do more than proving that the 
deed was depoeited with the Notary and 
that it is no longer to be found in his office. 
He had not the means of showing bow it 
disappeared from the Notary's office ; the 
presumption must be that it disappeared 
through the " faute " or " incurie " of 
those who had the keeping of the minutes. 
We have an office copy of the deed of 
deposit and of the deed of sale annexed to 
it, the issue is, in reality, whether such 
deed of sale is genuine or not^ that is to 
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say whether it was really signed by the 
indians Goka and Camalapin ; the proof 
of the genuineness or of the forgery 
of the deed can only be made by witnesses^ 
and certainly the defendant who had declared 
OD oath that he knew nothing nboat the 
missing deeds should have been allowed to 
be cross-examined as to those deeds which 
were alleged to have been taken away by 
him from the plaintiff's agent. As we have 
already stated, there may be difficulties in 
the plaintiff's way as to the possibility of 
proving the genuineness of the deed of sale 
of 1852^ but that is not a sufficient reason 
for refusing parole evidence io this case. 

We must, therefore^ set aside the Magis- 
trate's judgment, with costs, and we order 
that the case be proceeded with upon the 
footing that the plaintiff is entitled to prove 
by witnesses the genuineness of the deed of 
sale, under private signatures, and that his 
other averments be disposed of. 



SUPREME COURT. 

Attobney — Ohargb on money kecovebbd — 
Payment to cubnt. 

An attorney is not entitled to make a charge 
of 10 o/o on sums recovered for a client, 
unless there has been a clear understand- 
ing upon the subject with his client. 

An attorney who has received money for a 
client should hand over the amount to the 
oUwit without delay, after deduction of 
legitimate expenses. 

THE HONORABLE PROCURBUR 

GENERAL,— Plaintiff. 

and 

A. A. GOUMANY,— Defendant. 

Before 
The Honorable F. 0. Williams, — Puisne 
Judge, 
and 
The Honorable John Rouillard. — Puisne 
Judge. 



Hon. L. RouiLLABD, — Substitute Procureup 
General appears for plaintiff. 

Mr. J. Guibbbt, — Crown Attorney, At- 
torney for the same. 

Honorable W. Newton, Q. 0. — Counsel for 
Defendant. 

Mr. a. a. Goumany, — Attorney for the same. 



Record No. 26156. 



10th. May 1893. 



The following charges were made by 
The Honorable )he Proooreur General 
against Mr. attorney Goumany : 

lo. It is represented that the defendant 
received from Mr. Mallet, Mr. B6chet and 
one Govindachetty, several sums due to 
one Cassim Mamode, plus a sum of Rs 21 
for advances, the whole amounting to 
Rs 157 and that the defendant refused to 
account for the sums above stated, although 
Cassim Mahomed was willing to accept, in 
deduction thereof, a sum of Rs 56 due by 
him to the Defendant. 

2nd. It is alleged that the Defendant 
recovered for Mrs. Caeimir a sum of Rs 28 
due to her for rent and only accounted for 
the same after a complaint had been made 
against him to the Honorable The Prooureur 
General. 

The enquiry disclosed the following facts 
about which there cannot be any doubt. 
With reference to the complaint made by 
Mrs. Casimir, it was not shown at what date 
the money had been received by Defendant, 
but there is in evidence a letter from the 
Defendant, dated 23rd February, in which 
he excuses himself for not having settled 
with Mrs. Casimir on account of the illness 
of his clerk. The complaint to the Procureur 
G6n6ral was made on the 12th March 1893 
nd it was referred to the Defendant. No 
reply to the Procureur General appears to 
have been made, but on the 1st. April, Mrs. 
Casimir received her money. 

As to the complaint lodged by Caasiiii 
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Mahomed^ it was proved that on the 3rd. 
Febraary 1898^ the Defendant, as attorney 
for Casaim Mahomed, obtained jadgment 
against Mr. Bechet for Us 45^ without costs. 

The evidenoe does nob show at what date 
BSchet satisfied the jadgment^ but from 
the evidence of Defendant himself^ at the 
date of the complaint lodged by Gassim 
Mamode, viz : on the 20th. March 1893, 
Defendant had received for his client Gassim 
Mamodoi the sum of Rs. 60 from Mr. 
MaJllcAji and Rs. 4A from Bechet. 

FrOQ^ these sums the Defendant was 
entitled to deduct Rs. 7.50 for costs due in 
Bechet's case, and Us. ^6.95 for costs 
incurred in Civil proceedings against Mr. 
Barrister Beaugeard. This left, at the date 
of the 20th. March, a large margin to the 
credit of Gassim Mahomed in the hands of 
Defendants. 

In his letter to the Honorable The Pro- 
oureor General, datedthe 2'2nd. March 1893, 
Defendant places to the debit of Gassim 
MavMde two bills of costs, incurred in the 
case of widow Bouchor, in which Gassim 
Mamode was the Defendant and also in the 
case of G-ovindachetty, who was saed for 
debt by Gassim Mamode. Both cases were 
decided on the 21st March 1393, namely 
one day after the date of the complaint. 
These bills of costs are disputed by Gassim 
Momode, more especially the bills of costs 
referring to Boucher's case and which 
amounts to the high figure of Rs 62.45, 
Gassim Maonode alleging that, by agree- 
ment, he had paid in advance to the Defen- 
dant a sum of Rs 20, for his fees, and also 
a sum of Rs 20 to the counsel who argued 
the case. 

The Court is not called upon at present, 
to adjust the respective claims of parties in 
the two cases last referred to, although it 
feels bound to view with disapproval the 
charge made by Defendant of 10 o[o on 
amounts recovered for the complainant, a 
charge, the sole possible justification for 
which is a clear understanding upon the 



subject between attorneys and clients, an 
understanding of which there is no satis- 
factory evidence in the present case. 

One fact, however, is etemttiaUy impor- 
tant, viz : that, previous* to the complaint 
lodged by Cassim Mamode, the defendant 
had received snms of money for his client 
and that the defendant hgui not aeoonnted 
for the f«ame, which had oompeUad Gas- 
sim Mamode to complain to the Procu- 
reur 64n^ral. It is also apparent that« as a 
fact, the statement of the account between 
Cassim Mamode and Defendant was not^ on 
the 20th of March, what it was represented 
to be in defendant's statement iurnished to 
the Procureur General. 

The duty of an attorney, when^ ha receives 
money for his client, is to hand over, with- 
out delay, the amount to him after deduc- 
tion of legitimate expenses. 

In the case of Gassim Mamode as well as 
in that of Mrs Gasimir it is clear that the 
defendant did not ao his duty as an attor- 
ney. 

Whilst considering how the Defendant 
should be dealt with, the Court has come to 
the opinion that a judgment ordering that 
the Defendant's name should be struck out 
of the list of attornies would be unduly 
severe, in the case of a first complaint of 
this nature. 

The Court has also taken into considera* 
tion that even a temporary suspension from 
his office would probably inflict upon De- 
fendant's name and reputation an injury 
which might be irreparable. 

The Defendant is a very young man, and 
the present proceedings will no doubt be a 
severe lesson to him, but the Court cannot 
do less than censure the Defendant severely 
and warn him against any repetition of 
professional misconduct. 

The Defendant will pay the costs of the 
present proceedings. 
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8VPb£mb; court 



Imphisonmbnt — Fraud — Onus pbobandx— 
Jurisdiction of Supbkmib and District 
Courts— Costs. 

Impriionment to enfaree a judgment wiU be 
decreed, only iahere a defendant has been 
pr&ved guilty of embezzlement, fraudulent 
appropriation or employment {Ord : 16 0/ 
1869 Art. V). 

The onvs of establishing the fraud etc, lies on 
the plaintiff. 

Olaims which can be tried by the Supreme 
and District Courts should, unless in 
exceptional cases, be urged before the latter 
Court. 

MARTIN,— Plaintiff 

and 

SfiNilQUB,— Defendant. 



Before 

His Honor Sir BuafeNR Julks Leclezio, Kt., 
— Chief Judge, and 

The Hon. J. Rouillard, — Puisne Ju ige. 



L. RouiLLARD, — Counsel for plaintiff. 
V. KiVbrn, — Connsel for defendant. 
W. Edwards,— Attorney for plaintiff. 
G. A. RiTTER,— Attorney for defendant. 



Record No. 25,856 

Jadgment dated 16th May 1898. 

On the 81st December 1890, the defen- 
dant, Seii^qae, made to one Hiasessur, the 
owner of " Industrie " Estate, an opening 
of credit to the amount of Rs 12,500. 

By a document under private signatures 
bearing tlie same date, Sen^que acknow- 
ledged that the opening of credit was really 



made for the account of the plaintiff and it 
was agreed that out of the Commission of 
2^ per 0/0 which was to be paid by Bissessur, 
li should acerae to plaintiff and 1 per o[o 
to defendaut Sonequu who was also to 
receive the usual brokerage on the sugar 
sold. 

It appears from a uotarial deed nnder 
date the Utli April 1892, ihat the defen- 
dant transftiired to plaintiff the balanoe 
amonting to lis 9 336.16 of his aocount with 
Bissessur. There is no information before 
the Court as to the date at which the ba- 
lance between defendant and Bissessur was 
struck. 

From a document purputing to be a 
settlement of accounts between defendant 
and plaintiff but which bears no date and 
is not signed though it is admitted by 
defendant aB correct, it results that on the 
8l8t. December 1891, after taking into 
account the sum of Rs. 9836.16 due by 
Bissessur to Seneque and which was subse- 
queutly transferred to plaintiff, the defen- 
pant Seneque owed to plaintiff the sum of 
Rs. 487.06. 

Payment of that sum is now claimed and 
the plaintifF alleging that the " aforesaid 
" monies were obtained by the defendant in 
'^ his special capacity of a sworn broker 
'^ or as an agent, for a special purpose, 
'< namely for the purpose of being applied 
^' to the execution and performances of the 
'' opening of credit made as above to the 
'^ said Bissessur and wife for the benefit of 
'^ the said plaintiff, which said monies the 
'* defendant did not employ as coyenanted 
'' or turned this own aocount " — asks that 
the judgment of the Court should be 
enforced by the caption and imprisonment 
of the defendant's body under the provi- 
sions of Ord. No. No. 16 of 1869. 

The defendant, in his plea, admitted 
being indebted to plaintiff in the sum 
claimed against which however, he set off 
a sum of Rs 234.03, spent by him in con- 
nection with the Estate '^ Industrie '^ in the 
latter part of 1891 and beginning of 1892, 
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In his replication^ the plaintiff states 
that he is liable only for one half for the 
snm of Rs 234.03 whioh is set off against 
plaintiff's claim^ in as much as it became 
doe for expenses incurred for the estate 
'' Industrie '' whioh at the time, belonged 
to plaintiff and defendant in the proportion 
of one half each The plaintiff however ad- 
mits being also personally indebted for 
Rs 12.50. In his replication he further 
urges that he has another claim of Rs 1452 
to make against the defendant; but this 
claim not being admitted by the defendant^ 
must be left for the present out of consi- 
deration. 

The plaintiff is therefore entitled to reco- 
ver from defendant the sum claimed in the 
declaration after deducting lo. Rs. 12.50 & 
2o. one half of Rs. 221.53^ plus interest at 
9 p. o[o from the date of the demand. The 
next question which the Court has to deter- 
mine is whether it should decree caption of 
the body against the defendant for the 
reasons set forth in the declaration. 

After due consideration the Court sees 
absolutely no ground for decreeing caption 
of the body against the defendant. In terms 
of article V. of Ordinance No. 16 of 1869, 
the Supreme Court is empowered to order 
that its judgments should be enforced by 
imprisonment whenever the defendant has 
been condemned to the restitution of money 
or property which has been embezzled, or 
fraudulently appropriated or employed. 
This is indeed what has been alleged in the 
declaration, but there is before the Court 
nothing beyond a mere allegation. 

It appears from the documentd in evi_ 
dence that the balance of account struck 
between the plaintiff and defendant exceeds 
by a sum of Rs 487.06, the balance struck 
between defendant and Bissessur, but 
the acconfjt between plaintiff and defendant 
includes not only money ret^eired by defen- 
dant to be han led ovvt to Bissossur, but 
also interest on the sums no paid, commis- 
sion &c., But how does the difference 



between tho two accounts arise f On this 
point the Court is left entirely in the dark. 
Had the plaintiff been able to prove that mo- 
neys handed over by him to defendant had 
never been paid to Bissessur, this would have 
been a serious charge indeed against defen- 
dant and, had the account between defen- 
dant and Bissessur been before tho Court, 
much light might probably have been 
thrown on the dealings of defendant. There 
is no evidence of an actual misappropriation 
of money. It must be borne in mind that 
the burden of proof lies on plaintiff. He has 
to prove that an embezzlement or a frau- 
dulent appropriation or employment of 
money has taken place and it is not for 
defendant to produce evidence in order 
to prove to the Court that he has not 
been guilty of a fraudulent act. Plaintiff's 
application is therefore refused. 

Wit reference to costs, it is true that the 
Supreme Court has concurrent jurisdiction 
with the District Court in cases where the 
point at issue does not exceed in value a 
certain amount. 

The Supreme Court is therefore compe- 
tent here to decide the point in dispute 
between plaintiff and defendant, but the 
Supreme Court has always been reluctant to 
entertain claims of comparatively small 
importance which could be tried more 
promptly and with much less expense to 
the suitors before District Courts. When 
damages are claimed, it often happens that 
the extent of the injury suffered has been 
'^ bon& fide " magnified in the mind of 
the plaintiff and the result often is that 
damages are obtained only to an amount 
which is within the jurisdiction of District 
Courts. In such cases, when the question 
of costs comes to be considered, the Supre- 
me Court deals with it according to the 
special circumstances of each case. Bat 
here, from the first, the plaintiff was aware 
that his claim was within the jurisdiction 
of the District Court, which has besides full 
powers to deal under the procedure for 
unsatisfied judgment, with questions of 
fraud and bad faith. It has been pointed 
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oat to the Coart that, in this paTticalar case 
even if ])i3triqt Court costs were allowed to 
plaintiff^ the defendant wonld suffer a 
wrongs in as much as his own costs for at- 
tending the Supreme Court have been 
much higher than if he had to defend to 
an action before a District Court. 

Besides^ the amoumt claimed by the 
plaintift has been reduced by us.— We there- 
fore think that in this case each party 
shoald pay his own costs. 



SUPREME COURT. 



Costs — Taxation — Appbal in case of 

BITUSAL — POWIBS OF BiQISTBAB — ObD. 

14 01 188L 

An appeal lies to the Supreme Court from an 
order of the Begistrar refusing to tax a hill 
of costs. 

Ths Registrar has the same powers as were 
formerly vested in the Master with refe* 
rence to taxation of costs^ subject to the same 
conditions as to appeal. 



PLANBL,— Appelant. 

and 

Widow DBSBNNE,— Eespondent. 

Before 
His Honor A. Mube^ Puisne Judge. 

and 
His Honor J. RouillabD; Puisne Judge. 

Mr. OAL^A^^-Counsel for Appellant. 
Mr. Delafaye,— Counsel for Respondent. 



Record No. 26,109. 



Slst.Miy 1893. 



Mr. notary Planel having summoned be- 
fore the Registrar of the Supreme Court Mrs. 
Widow Desenne for the taxation of a bill of 
costs which was disputed, Mrs. Desenne 
objected to the Registrar proceeding with 
the taxation of the bill of costs, on the 
ground that the claim of Mr. Planel was 
barred by prescription. 

The Registrar ruled that the taxation 
shonld not be proceeded with until the point 
raised by Mrs. Desenne had been decided 
by a competent court. 

From this ruling or order of the Registrar 
an appeal was made by Planel to the Supreme 
Court, • 

On the case being called, Mr. Delafaye for 
the Respondent objected to the competency 
of the appeal. He argued that according 
to settled jurisprudence, appeals could nob 
be allowed, except in the cases and under 
the conditions specially provided for by law. 
He pointed out that, under Art. VIII of 
Ord, 19 of 1856, appeals were only allowed 
to parties dissatisfied with the taxation of 
the Master, but ia this case there had been 
no taxation by the Master but rather a 
refusal to tax, and therefore an appeal 
would not lie. 

After due consideration, we think that 
an appeal lies in this case from the order of 
the Registrar. Under Ord. 19 of 1856, the 
Master of the Supreme Court was the officer 
appointed to tax bills of costs due to 
Notaries. 

In Ordinance 14 of 1881, it is stated that 
— *' all the powers vested by any law in the 
'' Master of the Supreme Court for ^nxRfion 
" of costs are transferred to the Registrar, 
'' who shall exercise them subject to the 
'' same conditions as to appeal or otherwise 
" as the Master held them.^' 

Now the question arises, could, under any 
law or rule^ an appeal have been made in 
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tliis oase from the decimon of tlie lobster, 
liad lie remained ihe offioer of the Court 
haying power to tax costs f 

In Rale 167 of the Gmeral Rales and 
Orders of Ooart it is enacted^ that^ '' in all 
'^ oases in whioh the Master may have made 
'^ an order (ezoept in cases referred to him 
'' for report) a party dissatisfied therewith 
'^ may within eight days appeal therefrom,'^ 

The terms of this Rale are general and 
comprehensiye* 

The matters in which appeal can be made 
from an order of the Master are not limited 
to oases in which the Master has an import 
tant jarisdiction^ i. e, the sale of immoye- 
able property and the determination of the 
/ights of parties with reference to immoye- 
able property. If there conld be any doabts 
on this sabjeotj they would be set at rest 
by the special clause of the Rule^ in which 
one exception is made to the general proyi* 
lions of the Article^ but that exception 
concerns the cases referred to the Master 
for report. Therefore^ in all other oases an 
appeal woold lie. 

In as mnoh as the Registrar has the same 
powers as were formerly yested in the 
Master with reference to the taxation of 
costs, subject to the same conditions as to 
appeal, and in as mach as it results from the 
terms of Rule 167 that an appeal would 
ha?e been made from an order like the pre- 
sent, if giyen by the Master^ the Court 
holds that the present appeal can be allowed. 
—Costs reseryed. 



SUFBEME COURT 



EXPIBTS— A^POINTXIirT Of— PfiOClDUBl IK 

Mausitius and m Fbakcs. 



Under the BuUe of the Supreme Court ^ the 
Judge wiU not name eaperta without a mo* 
Hon to that efect leing made hy the partiee. 



except in those cases where the Code etepress* 
ly fixes that mode of investigation. 

There is, in that respect, a marhed difference 
between the local forms of procedure under 
our Rules of Court and the procedure of 
France. 

Our Rules of Court seem to contemplate that 
every question of disputed facts, however 
scientific and technical, shall, after ascainf- 
nation of the witnesses, he determined by 
the Court sitting as a jury. 

The procedure of appointing experts, even 
when in their discretion to do so, is not 
one which the Judges will, in Mauritius, 
voluntarily or willingly adopt. 

In the matter of : 

THE MAURITIUS FIRE INSURANCE 
COMPANY,— Plaintiff. 

and 

CONSTANT LBMEUR the wife,— 
Defendant. 



Before 

His Honob Sib EuoiiiiKi J. LsCLizio Er.— 
Chief Jadge. 

His Hon. Amdbiw Mubs,-— Pnisne Jndge. 



P. L. CstASTiLLiBB Q.C.i«--Connsel for plain** 

tiffs. 
Hble. Nbwton Q.O.,— Counsel for defendant. 
F. BoBiBT,*-Attomey for plaintiffs. 



Becord No. 26,202. 

Judgment dated 18th. July 1893. 

Deliyered by Mr. Justice Mure : 

We heard this case yesterday^ and as we 
hare resolved on what our Judgment should 
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b0j we think it minecessary to delay any Ion* 
ger giving it. 

It is right in the first place to state the 
fiiotcl conected with this application. There 
was a house near the '' Champ de Mara '^ 
belonging to a Mrs. Constant Lemear, insa- 
red against fire in the office of the Maari*i 
tins Fire Insurance Company. It was burnt 
down on the night of the 10th to 11th April 
1892. There was a clause in the policy of 
Insurance of which' the Company availed 
themselves, to the effect that it was in their 
option to reconstruct ihe house in place of 
paying the sum for which the house was 
insured. An application was accordingly 
made to a Judge in Chambers to appoint 
three experts in conformity with whose 
specification and plan the house wa£^ to be 
rebuilt. The experts were appointed^ they 
made the specification and plan and the 
company proceeded to reboild the house. 
When it was ready Mrs. Lemeur took 
various objections to the house on the 
ground that it had not been constructed in 
the terms of the specification and plan. I 
suppose that there had been some negooiation 
between the parties. Anyhow, the Company 
brought an action against Mrs. Lemeur 
alleging that the house had been built 
aright and in conformity with the specific 
cation and plan, and concluding that she 
shonld bo ordered to a?cept delivery of 
the house. The declaration in that action 
was served on the 2nd. of June last, the 
plea in defence was lodged on the 9th. of 
June, and then some particulars having 
been asked for by the Company — this 
application was made by Mrs. Lemeur on 
the 18th. of June. The conclusions of the 
application are to the effect that three 
gentlemen experts, who are styled ^' the 
'' three experts already appointed by Justice 
'^ upon an application made by the Mauri- 
'' tins Fire Insurance Company in order to 
'' make a specification and report of the 
" works to be made for the reconstr action 
'^ of the defendant's house which had been 
" destroyed by fire, should be re-appointed 
'^ by the said Judge in chambers in order 



'^ to verify those parts of the said hoose 
" which according to the defendant hiMre 
" not been rebuilt according to the speoifi- 
'^ cation and plan filed by them and to. 
'^ make and file in the Begistry of tliis 
'^ Court a report as to whether the said 
'^ building has been reconstructed in aooord- 
'^ ance with their above mentioned report 
^' of '^ releves " of details of the former 
" building taken on the spot, and .with their 
'' specification and plan thereto annexed. " 

That is the object of this applioatton 
which has come here by a reference from 
chambers. But it was objected to the appli* 
cation lo. that it was useless and unneces- 
sary, 2o. that it was costly, So. that it was ' 
unprecedented in this Court. 

In the conrse of the argument it was 
admitted that the proceeding now asked for 
would not be binding on any of AaiMbCtieSj 
but it was argued that there being tflcTimoal, 
difficulties, this remit to the throe experts 
who had been formerly employed would 
expiscate the case and resolve its difficoltiss , 
so as to help the Court. It was further 
argued that this application was necessary 
and that the question of its being costly was 
not relevant and that the applicant was en- 
titled to resort to this procedure in virtue 
of the Rules laid down in the Code of Pro- 
cedure. 

Now it is this argument which gives soma 
importance to the present question. In 
France the procedure by way of reference 
to experts is very much resorted to — there 
appear to be attached to almost every Court 
in France Official experts, and it is not un- 
usual for the judge or the judges concerned, 
without the parties moving them thereto, to 
appoint these official experts to make a report 
upon the technical questions which may 
be involved in the case. 

The law of the Code of Civil Procedure is 
contained in the S02nd. section where it is 
laid down : '' Lorsqu'il y aura lieu i^ nn 
^' rapport d'experts il sera ordonne par nn 
'^jugement lequel 6noncera olairement les 
'^ objets de rexpertise. " 
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II; is perfectly clear that the meaning of 
thdse words is that it is a matter lying 
within the discretion of the Court to make 
such a remit, or in other words that it is 
facultative and when there is room for it^ 
it should be done. This seems to be the 
law in Prance, Dalloz, in his '' Jurisprudence 
generale" nrder the word '^ Expert et 
Expertise " No. 33, says : '' Les tribunaux 
^^ ne sont point obligSs, il leur est f acultatif 
" d'ordonner une expertise, soit d'office soit 
" sur la demande dos parties. lis sont lea 
'^appr^ateurs souverains de Tntilite de 
" cette mesure^ L'obligation de recourir ft 
''Texpertise ne^lQur, est. imposee que dans 
" quelques^atidres sp^ciales. '' 

The jurisprudence of the Courts in France 
seems to be to the same effect : In the Court 
of Cassation of thS 6th. July 1857, reported 
in Sirey 1858, part 1, page 31, the rubric 
bears : 

'' L'expertise, dans tons les oas oh elle 
'' n'est pas deolaree obligatoire par la loi, 
" constitue une mesure d'instruction que les 
" juges peuvent toajours se dispenser d'or- 
^' donner quand la verification demandee ne 
'^eur parait pas nScessaire." — ^A judgment 
to the same effect will be found in Dalloz 
Periodique 1856, part I, page 274. 

It is right, perhaps, to refer here to the 
cases in the Civil Code, as to which it is abso- 
lutely enjoined that the investigation shall 
be made by experts, and these appear in va- 
rious parts of the Code. The first and the most 
important one is that under the Contrat of 
sale, in which an annulment of a contract of 
sale is sought to be brought about, in which 
it is laid down that there shall be a remit to 
CQUsider the lesion or the fraud connected 
with the matter. Then there is another case 
in which it is ordered by the Code to 
estimate thp value of the property of an 
absent person j and the third case is that of 
estimating the property of a minor in certain 
circumstances ; and then there are certain 
cases in partitions of succession in which it 
is also necessary to name experts. These are 
the cases in which the Court in this Colony 



will always name experts to expisoate' the 
matter. But while that is the casOj thiare is 
evidently a manifest difference iji our fovim 
of procedure under the Bale^ of Court from 
those in France. For instance, no judge 
acting ui;ider our rules of procedure would 
ever think of naming experts of his own 
accord and without a motion to that efiEeot 
being made by the parties ; yet that is not at 
all unusual in France, and so far, as I know, 
there is not a word in our Rules of Court 
about referring any questioo, however 
technical, to experts. On the contrary, 
these rules seem to contemplate that every 
question of disputed facts, however scien- 
tific and technical they may be, shall after 
examination and cross examination of wit- 
nesses, be determined by the Court 
sitting as a jury. This may be a defect in 
these Rules, for I am ready to admit that a 
reference to experts which would be binding 
on the parties might in some disputed Aaeea 
be an excellent method of settling scientific 
and technical questions. Therefore, it is 
that in considering the question we must 
approach it from a different point of view 
entirely to that from which it would be 
approached by the Courts in France. The 
important point is that it is admitted that 
the procedure would not be binding upon 
the parties. It seem^, therefore, as if it 
were a course not to be adopted, except in 
special circumstances. In those cases where 
the Code fixes that mode of investigation, of 
course, the Court must and will adopt it, 
otherwise it cannot be called a right, and, if 
not binding, it seems an unnecessary proce- 
dure. In certain views of the matter, it is 
perfectly clear that it will be fpund, pro- 
bably, inconsistent with and will raise dif- 
ficulties in the conduct of the cause under 
the Kules of Court, for the evidence of these 
experts will be available to the parties 
for examination and cross examination in 
the substantiveaction and their evidence 
will become much more valuable in that 
case. It seems almost inconsistent with 
that, that these same parties should be ap- 
pointed to make a report upon this question 
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and tlien subseqaenbly be ezaminect in the 
way I baye jast mentioaed.— It may be 
done, I admit, and it will be done, for instan- 
ce, in the case of lesion under the contract of 
sale; but at the same time it is not a pro- 
cedure which I feel the Coart should adopt 
voluntarily or willingly, to make the same 
person a referee with a special expert, 
and also to make it possible for him to be 
examined and cross-examined as a witness 
in the case. As the procedure is not binding 
and as it is one which the Oourt does not 
think it expedient in this case to adopt, we 
dismiss this application with costs. 



SUPREME OOURT 



exicotion or jodombmt •— application to 
Court to ixpuciti — When ooitpbtint 
TO DO so— Condition pebosdent— JuDOMsNt: 

binding on SUCOBSSOBS Of OONTBAbriNG 

pabtibs — ^Atant-cau8b«— Pbocedubb. 

When the Privy Oauncil has modified a deci" 
sion of the Bupreme Court, the latter Oourt 
may be called upon to apply the modified 
decision within the limits of their juris- 
diction, and their warrant may be necessary, 
to make the judgment of the higher Court 
executorial* 

!the Supreme Court may also entertain an 
ajc>plicationtd explicate diffictiUies wkicK 
have actually arisen in the execution of 
me of its judgments and which cannot be 
explicated without the help of the Court. 

But a Court of Law cannot be called upon in 
the first instance and without any steps 
having been tahsn, to add to its own judg- 
ments Of to modify them and put them into 
execution. 

When a party was ordered to pay a 
certain sum before obtaining delivery of 
a thing,' the Court held that the money 
must be paid first and that it was only 
after paymsnt that the party could ash for 
the delivery of the thing, 



When a Court Has held that an agireemehi^ is 
to bind, both actively arid passivelf^, the 
successors of the contracting parties, it^ is 
nol necessary to call on any one' save the 
successors to execute such judgment. 

Those successors, though not parties in mme 
to the preceding judicial proceedings,are the 
B,jAut'OAnBe of the parties who contracted 
originally, and the judgment is binding 
upon and executorial Jigait^t them. 

Before ^ .^ , 
His Honor Sir EtjhixKttlJ^Mfijifoj^^ 

Chief jfaJlfc. ^yur> 

His Hon : Andebw Mitbe, Puisne Judge. 

and 
His Hon : F. C. WiLUAitSj Puisne Judge. 

In the matter of BBliD«-Plaintiff. 

V, 

The Oriental Bank Corporation in liqnida-^ 
tion^Defendants. 

&, Qalea,— Counsel for p^'ntiff. 

W. Edwabds,— Attorney for sake. 

L. V. Dblavatb, Q. C.|*-^ounsel for Defen- 
dants. 

fible. H. LtcLifizio,— Attbfney for s&me. 

liecord Number 2^,353. 

28th. November 1893. 

This was a motion made at the request o^ 
Louis Celestin Alexander Dick holder of 
part of the rights of Reid the plaintiff in'tbi^ 
a'bove cause and of Bbid himself, agfaihst thd 
Mauritius Estates and Assets Company abd^ 
as far as need be, against the* Oriental Bank 
Corporation in liquidation to the effect of 
obtaining^ from the Court lb. to decree that 
" on pa;ytiietit to tHo Edtiftt^s and As96ta 
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'.Oompaoy^or incMe of objeotion or con< 
''testation by that Company or by the 
'' Oriental Bank| then on deposit in the 
* Befjatry of this Coart of the sum of Bs. 
''5,500/DiokMdBeid shall be entitled to 
*' immediate ezeculioa of the judgment 
'' deliyered by this Court on the 7th. Ho- 
'' vember 1887 in the above matter and 
'' confirmed by the Privy Council on the 
" I7th. May 1890 "— 2o. '' to order accord- 
'' ingly that within four days from the pay- 
'' menk aforesaid or from notice of the 
" deposit aforesaid, as the case may be^ the 
'* Manritins Estates and Assets Company 
'' shall by means of two sluices to be set up 
'' by them on the Bstate '' St. Jnlien '' com- 
'* menoe and complete the division of waters 
'' of the " St. Jnlien '^ Canal, whereof one 
" half was the subject matter of the afore- 
''said judgment, into two equal volumes 
'' and convey one of the said volumes of 
'' water in a canal dug by them in the earth, 
" on the site of the Canal formerly existing 
'' for that purpose, to that part of the land 
" know as '' Terrain Duvivier " whereof 
'' Dick, one of the applicants, is owner, and 
'' So. to appoint a fit and competent person 
'' to superintend the execution of the 

" works.'' No one appeared for the Oriental 
Bank Corporation, but Mr. Delaf aye for the 
Maaritins Estates and Assets Company, the 
present owners of the St. Jnlien Estate, 
took the preliminary point that the procedure 
is not competent and that the application 
ia premature. He argned that this motion 
was not necessary for the execution of the 
two judgments given by the Court in the 
above matter, the first on the 7th. November 
1887 and the second on the 16th. January 
1888, that those judgments were clear and 
left no room for interpretation, that the notice 
of motion tried to obtain a modification 
of those judgments and that it is not by 
way of a mere notice of motion that the 
Court can vary or add to one of its judg- 
ments; besides, that the application was 
premature because the applicants ought to 
have paid the Bs. 5,500, mentioned in the 
judgment of 1888 brfore they could call 



upon the defendants to send half of the 
water of the canal to Davivier's land. 

Mr. Gkklea for the applicants argued that 
the motion was necessary because the owners 
of the Estate were nob the same as in 1887 
and 1888 and the present owners might 
have refused to receive the Bs. 5,500 if the 
money had been offered to them and that it 
is essential that the payment be made to 
the Mauritius Estates and Assets Company 
in presence of the Oriental Bank Corpo- 
ration; that the motion was not premature 
because the word before in the judgment of 
1888 did not mean that the payment to the 
owners should take place before making 
even an amicable application for the execu- 
tion of the judgment. No authority was 
quoted to us of any Supreme Coart being 
called upon to explicate and modify its own 
judgments, espedaly in such circumstances 
as the present. Such an application is nn- 
known in our experience. It is quite con- 
ceivable that the Court of the Privy Council 
might so modify or reverse a judgment of 
this Court, that we might be called upon to 
apply it within the limits of our jurisdiction 
and our warrant might be necessaay to 
make the judgment of the higher Conrt 
executorial. Further, if difficulties have 
actually arisen in the execution of a judg- 
ment and which cannot be explicated with- 
out the help of that Court which issued it, 
it may be that the Court would entertain 
such an application. But that is quite a 
different thing from calling on a Court of 
law in the first instance and without any 
steps having been taken, to add to its own 
judgment or modify them and put them 
into execution. 

With regard to the present case, after 
reading the two judgments referred to in 
the argument, we are of opinion that this 
motion was premature ; the words of the 
judgment of 1888 appear to us very dear. 

'^ The plaintiff will have therefore to pay 
'^ to defendants the sum of Bs. 5,500 brfore 
*' he can call upon defendants to send half 
'' of the water of the canal to Davivier'a 
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' land ''—'this can only mean that the money 
most be paid first and ib is only after pay- 
ment that the plaintiff can be entitled to 
ask for the delivery of the water-— We also 
think that this motion was not necessary for 
the execution of the judgment and especially 
for the purpose of knowing to whom the 
money was to be paid. We read in the 
judgment of 1888 that it was argued that 
the claim made against the plaintiff Reid 
for his share in the expenses incurred for 
improving the canal was personal and did 
not pass on to the defendants, the Oriental 
Bank Corporation, who as purchasers of 
the Estate '' St. Jnlien '' were simply the 
** ayant cause particuliers " of the Central 
Sugar Estates Cy«, who had made the im- 
provements to the canal. But the Court 
held '^ that the claim made was not per- 
'^ Bonal to the Central Sugar Estates Com- 
'' pany, that the rights of parties should be 
*^ reciprocal and that the agreement of 
" Auger and Duvivier ought to bind their 
'^ successors both actively and passively *' 
and that '' the plaintiff having summoned 
'' the defendants, as Auger's successors^ to 
" carry out their agreement with him, as 
'' Duvivier's successor, must be bound to 
'^ fulfil with respect to the defendant^ all 
" the obligations resulting from that agree- 
'' ment." 

The terms of that judgment are very clear 
and the Mauritius Estates and Assets Com- 
pany being the successors of the Oriental 
Bank Corporation, as owners of the St. 
Julien Estate, the applicants wishing now 
to exeente the judgment of 1887 and 1888 
had to i^ply to them alone and ought to 
have known, after the expression of opinion 
above quoted that the Oriental Bank Cor- 
poration could have no further interest in 
the matter. If the Mauritias Estates and 
Assets Company had refused to receive the 
Rs. 6,500 from the applicants they might 
have moved for the validity of their tender 
under article 1,257 and following of the 
Civil Code and, after deposit of the same in 
the Registry, for the execution of the judg- 
ment already mentioned. 



For these reasons we must refuse this 
motion with costs. 



SUPREME COURT 



LeASI— GlNIRAL BiPAIBS — ApritiMT Dl- 

rjioTS — Latent Dar icts — • PaooinuBs— • 
Obal Evidsngi. 

A kisee who has undertaken in a witUn 
lease to make ^' toutea les reparatiana gine^ 
rahmeutquelconquee, '' is bound ta maha 
all the repaira which are neceaaiiated by 
the apparent state of the machinery, canals 
etc. i,6. all the repaira which are the eonae^ 

. quenes of the apparent defecta, if any, 
exiating at the time he ia going to kJ$o 
poaaeaaion of the immoveable leand, 

A leaaee who haa undertaken to make all tks 
" groaaea riparaHona " may have the con^ 
tract declared void with regard to latent 
defecta. 

When in a law auit latent defecta are earn- 
plained of they ahould be clearly mention- 
ed in tha procedure, in order that the 
Court trying the eaae ahould be able to 
to decide whether oral evidence can be 
allowed in prennee of the contract entered 
into. 

Before 

- . .t 

His Honor Sir EaoENi J. Lio&isio KT.«-y 
Chief Judge. 

and 

His Hon. John BouillabDj Puisne Judge. 



DBAEGER— Appellant.! 

and 
PIERROT— Respondent.^ 

B. GALJAj^Gouusel |or the appellant 
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ToLOt G. DQOUT^^-Attorney for same. 

P« L. Chastbuiib Q.G.,— Gounsel for the 
respondent. 

P. ViCTOB^^-AMom^jrioi^ same. 



Record ffo. 1,005— 30th. October 1893. 

His Honor the Chief Judge : 

This is an appeal against a jadgment of 
tb^Pii^pt^M%t;i9trate.of,Port Louis. 

inie circnmstances of the case may be 

gatnered ^m a Contract of lease which 

was passed between the parties— between 

9^ Monsieur Oeorges Pierrot, propri^taire de- 

" meurantaa'^.Yacoa'' et Monsieur Ijeopold 

'^ t^raeger, n6gociant demeurant au '^Vacoa" 

—Mr. Pierrot leases to Mr. Braeger certain 

alpes aci^d an aloe fibre factory at Black 

jEUyer and ^the contract says :— V La dite 

'' ^Li^e est moe par nne roue hydraqliciue et 

'' est approTisionn6e d'eau par les deux 

" oananx connns sous les noms de Canal 

^'Oeylbn et'Lucists.' La prSsehte location 

'^ cbmprend anssi la maison dite maison 

" lidnstean. Monsieur Draeger reconnalt 

'^ avoir ezaming les aloes et les machineries^ 

^ etc.^ etc.| mentionuees ci-dessus et en £itre 

^ satis&it/tbates les reparations gSnerale- 

" ment quelconques k faire pendant la duree 

" dn present bail aux machineries^ b&ti« 

'^ ments, canaux etc.^ ^eront faites par M. 

'' Draeger et k ses frais. Le droit de faire 

^ des chemins de charrette pour I'exploita- 

'' tion de ces aloes et d'abattre les bois qui 

" pourraient se trouyer sur le trac6 de ces 

'' chemins est accord^ k M. Draeger. La 
''prfiH^te tpcation commenpera it couriri 

" partir dn qninse du present mois. Le prix 

" de la location est '&x6 k Bs< 220 par mois 

" payable tous les mois regulidrement k son 

" bureau sis k Port*Loais. M. Pierrot con- 

'' sent k abandonner ii M. Draeger le pre* 

'' mier mois^de location du dit bail.'' 

NoWj it appears that Mr. Draeger> the 
appellant^ not having paid two months' rent 
dttti was sued in payment of these two 



months' rent before the District Magistrate, 
— ^ndthe plea which was lodged by him 
was : 

/'lo. That he has.never enjoyed the water 
'Vnecessary for the wants of the machinery 
''leasedji owing to the {)ad condition^^f the 
^' canals intendeii to convey water ihereto 2o. 
'^ that he has caused one of the said Canals 
''to be repaired at a cost of upwards of Bs. 
"1200. 3o. That the hydraulic wheel is in 
'' bad condition audi unfit for use 4o. that the 
'' Court has no jurisdiction " this last plea 
has been given up. We are simpty in pre- 
sence therefore of those pleas' tliat he has 
never enjoyed sufficient water for the wants 
of the machinery leased owing to the b%d 
condition of the Canals and that the hydrau- 
lic wheel is in bad condition and unfit for 
use, 

Mr. Draeger wanted to prove those facts 
before the district Magistrate. That was 
objected to and against it, \i was said that 
the defendant "is bound by the lease signed, 
" thai the claim is clear and liquid '^ and 
Mr. Ohastellier " moves for judgment." 

Mr. Gal6a contends /' that the ^landlord 
''has not fulfilled his obligations and cannot 
" therefore be entitled to call upon defen* 
'' dant to fulfil his and submits that he is not 
" precluded from proving this." *' The Court 
*' is of opinion that it Would not be justified, 
'' in presence of the terms of the lease, to 
" allow any oral evidence against it." .' 

It is against that judgment of the . Magis- 
trate,— refusing oral evidence to prove the 
facts mentioned in the pleas, that we have 
the appeal now before us. In the grounds 
of appeal it is said that : 

'' The judgment is contrary to the prin- 
'' ciples laid down in articles 1721, 1730, 
" 1721 and 1732 of the Civil Code whiph 
" were overlooked by the learned Magistrate 
'' and ought to have found their application 
'' in the above case— 2o. because the said 
'' judgment ought to have allowed oral 
ff evidence of the faots be beproved,namely : 
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" the bad state of repairs of the machinery 
'^ anh Canals preTi'ons to and at the time 
'^ of the lease which could only be ascertained 
" after the said Draeger had began working 
" with the same " The third ground is a 
sort of corollary of the previous ones — In 
the argument before us a good deal was 
said by the learned Counsel for the appel- 
lant with regard to the latent defects of 
the Canals and of the hydraulic wheel^^and 
this argument was based no doubt upon the 
second ground of appeal which says that 
the Magistrate ought to have allowed oral 
evidence of the facts to be proved^ namely^ 
the bad state of repairs of the machinery 
previous to and at the time of the lease 
which could only be ascertained after the 
working of the same had begun. The words 
'* latent defects " do not exist in that ground 
of appeal bat there is no doubt that it is 
so worded that we must understand it to 
allude to latent defects and such was the ar- 
gument of the learned counsel for the ap- 
pellant before the Court. But when we 
read the plea itself which was made in the 
cause before the magistrate we do not find 
any allusion to latent defects, the plea speaks 
purely and simply of the bad condition of 
the canals and also of the bad condition of 
the hydraulic wheel. When we look at the 
contract between tho parties wo see that the 
appellant declares that he had visited and 
examined the machinery^ &c.^ and that he 
bound himself to make all the repairs which 
would bo necessary '' toutes les reparations 
'' generalement quelconques & faire.'^ There 
is something certainly in the argument of 
the learned counsel that this stipulation 
means only the repairs which parties had 
in view from the apparent state of the ma- 
chinery and tho canals when examined— 
but we think that the plea should have gone 
further than it did, — it should have spoken 
of latent defects and called the attention of 
ihe magistrate to them. We seo nothing in 
the record according to which the attention 
of the magistrate has been called to latent 
defecU. There id no douuL iImL u:-. K:" \\' , 
. 1,721 ol the C 0-, M. i:i|H:i'LvJy ;f..Ml .\-- 



the owner of premises to enter into a con- 
tract with the lessee to the e&ect that all tho 
repairs ^' grosses reparations " should ba 
ma4e by the lessee himself ; such a coiitracb 
might be declared void with regard to la to. it 
defects. But of course, when there is a Imv- 
suit arising beforo a Court of justice and 
latent defects are complained of, they should 
be clearly mentioned in order that tho 
Court before which the case comes should 

be able to decide whether oral evidenoa 
can be allowed in presence of such contract 
as- the one which has been entered into 
between the parties here. Now, in this 
case, unfortunately for the appellant, we 
do not see any mention made in the plea of 
latent defects — it is only in the grounds of 
appeal that a very discreet allusion is made 
to them and afterwards, in tho argument 
before this Court, that tlio learned Counsel 
for the appellant said that ho wished to 
prove latent defects — Under those circum- 
stances, we cannot really find fault with the 
judgment of the learned Magistrate whoso 
attention was never called, from all that wo 
can see in the record, to that question ot 
latent defects. With regard to apparent 
defects, we have no doubt tliot tho appellaufc 
was liable, that is to say, that ho entered 
into a contract by which he bouud himself 
to make all ^' reparations generalc ment quel- 
conques,'' That, in our opiuion, moans all tho 
repairs which could be necessitated by the 
apparent state of the machinery, canals, &c., 
in other words, all thoso repairs beiug the 
consequence of the apparent defects, if any, 
existing at the time he was going to 
take possession. We must, therefore, hold 
that the record, such as it stands, does not 
allow us to quash the judgment of the ma- 
gistrate. If the lease goes on and if the 
appellant thinks that there aro really latent 
defects which give him tho right of asking 
that tho lease bo sot aside or that ho should 
withhold tho payraeufc of tho rent until they 
are reniodicl; tliat of p.inr^^ u^nv n'^ •y^ H,o 
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be dfittrly stated in the plea taken before 
lifae magistrate that if he does not pay rent^ 
it is onacconntof latent defects which he 
oonld not distingoish at the time that he 
examined the premises^ the machinery and 
the canals— Bat under the present circams- 
tanoesi and in presence of the record that 
is before the Conrt^ we think that the Ma- 
gistrate oonld not haye decided otherwise 
than he did and we shall therefore dismiss 
the appeal with costs. 



SUPREME COURT. 

TAZAtioN.-- Plsa or Pbkscription.-^Duty or 

TAXING OFFICKB. — ACTION ON TAXKD BILL.— 
DSCISION OH LIABILIT7. — JUBISDICTION. -r 

Junoi AT Chahbibs. 

Where qtuBtions of liability ^ such as a flea of 
prescription^ are raised before an officer 
taxing a bill of eosts^ the tascing officer 
should tax, reserving the question raised for 
the decision of the competent Court. 

A notary whose bill of costs has been taxed 
under the ahove circumstances, should apply 
for judgment by toay of an ordinary action 
for the amount of his bill as taxed; on 
which application all questions of late may 
be raised. 

In those c(ues where the point is as to the 
UMlity, the Judge at Chambers hcts no 
jurisdiction. 

PLANEL,— Appellant, 
and 
DESENNE^— Respondent. . 

Before 

Bis Hod. F. 0« Wjluams^ Puisne Judge. 

and 

His Bon* J. BotJiLiiABDi Puisne Judge. 



H, GaliA|— Counsel for appellant. 
M. LbBlano, — Attorney for same. 

V. Dslafate Q.C.,— Counsel for respondent. 
F. RoBBBT^ — Attorney for same. 



Record No. 26,109. 



28th. Angast 1893. 



Judgment delivered by Mr. Justice Williams : 

This is a matter connected with the taxa- 
tion of a notary's bill of Costs. The notary 
in the case, after submitting this bill to the 
Chambers of notaries, appeared before the 
Registrar with the view of having the bill 
taxed, and a preliminary objection as to lia- 
bility was raised before the Registrar connect- 
ed with prescription — ^It was contended that 
the notary's bill was barred by prescription. 
That question being raised before the Regis- 
trar, the Registrar took the course of refusing 
to tax the bill until this preliminary point 
had been settled by the competent tribunal, 
that is to say by this Court. 

There was an appealj first of all^ from that 
decision of the Registrar upon a preliminary 
point as to whether any appeal lay. That 
was settled in favor of the appeali and then 
the question came before the Court as to the 
Registrar's right to refuse to tax tho notary's 
bill.— It is upon that point that we have 
heard argument in this appeaU 

It was argued for the appellant before us 
that the Registrar ought to have taxed the 
bill^reserving the point as to the respondent's 
liability for the decision of the competent 
tribunal. The learned Connsel who appear* 
ed for the appellant seemed to be of the 
opinion that the point with regard to the 
liability might have been raised before the 
Judge in Chambers on the application for 
the writ of execution. On the other side we 
were told, as 1 understood the learned coun- 
sel; that the point of liability might baVQ 
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beexij on this very appeal, heard and decided 
by us here.— 

Wo do not take eifcher view ; but, after 
bavingf lodced into the matter, and partica- 
larly having regard to the case heard in this 
Ooart, before the learned Chief Judge and 
myself in 1889— «the case of Joseph va de 
Bosnay^we have come to the oonolasion 
that the conrse that shonld ha^e been pnr- 
Boed in this case was certainly for the Regis- 
trar to tax the bill ; but the question of 
liability shonld have been left no doubt for 
the decision of this Court, which is the 
^' oompetent tribunal. " Wo think that 
when questions of liabiliy, such as the plea 
of prescription in this case, are raised, the 
taxing officer should tar, reserving the 
qnestion raised for the decision of the com- 
petent Court, which competent Court 
no doubt is the Supreme Court of the 
Colony,-— the matter being before the Jie- 
gistrar of the Supreme Court— and that 
then the notary should apply for judgment 
by way o( an ordinary action for the amount 
of his bill as taxed — and in applying for 
judgment here, of course, all questions of 
law may be raised. In those cases where 
the point is as to liability, we think^ as it was 
stated in Joseph V8 de Rosnay, that the Judge 
in Chambers has not jurisdiction, but that 
the course for the notary to adopt, is to take 
judgment in this Court for his bill after it 
has been taxed as before indicated, and not 
to appear before the Judge in Chambers at 
all 

That being the view we take of this case ; 
what we must do is to send this bill back to 
the Registrar in order that he may tax it in 
accordance with this ruling, and we do not 
think that we ought to allow costs to either 
side. 



SUPREME COURT. 

InDIICNITT CLAIKKD BY CO-HEIE — ^ThIRD PARTY 

(Art. 555 C. C.) — Recoursb against co- 

niIRS OR C0-0WN188, 



The co-heir or co^roprietor who has made 
plantaiione or set up construciions upon 
the common p^roperty, is not a third party 
(tiers) within the meaning of Art* 555 C. C. 

He is not therefore entitled to claim an in* 
demnity from thz subsequent purchasers 
of (he property. 

He may, however, have his recourse against 
the other co-owners or co-heirs for the costs 
of the y*?/»^//»^^'/>MQ^/»f|^ ^^ny^fMi^fiV^ff 

RAMPAIi &fOTHBRS,-ir?laigt^fEs. ! 



^>W0RT-L0UIS 



BAMPAIi & 




ents, -< 



Before 



His Hon. Andriw MuRK,^Puisne Judge. 
His Honor F. C. Williams,— Puisne Judge. 



H« GalIEa,— Counsel for Appellants, j * 

M. Lkblano,— Attorney for the same.] 

P. L. Chastbllieb,— Counsel for Respon* 
dents. 

P. E. de Chazal & H. Bertin,^ Attorneys 
for the same. 



Record No. 26,372. 

8th December 1893. , 

In the licitation of the Estate '^ Ste.-Ma« 
rie '' in the district of Savano depending 
before the Master of this Court, Jules Ram- 
pal stating himself to be one of the co-owners 
of the Estate, presented a petition to the 
faster on the 19th October last^ in which 
he applied to have inserted in the men^o- 
randum of charges three different leases of 
portions of land of ^' Ste.-Harie '' ; the first 
for one acre, the second a verbal lease of 
two acres and the third a lease of 75 per- 
ches. Which plots of ground, he alleges, 
have always been cultivated and planted ip 
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Bugar canes by him. He goes on to state 
that the first two leases have not been in- 
serted in the memorandum of charges of the 
sale of the Estate and that it contains no 
provision for the protection of his rights in 
respect of the canes growing on the last 
plo^t of ground. Ho accordingly prayed the 
Master that the first two leases should be 
inserted in the memorandum of charges and 
made binding on the purchaser and 2nd. 
that a clauso bo inserted in the memoran- 
dum of charges warning the purchaser that 
ho will have to settle with the petitioner 
Jules Rarapal in terms of Article 555 of the 
Civil Code for the plantations existing on 
the last plot of ground, and also for those 
existing on the first two plots of ground in 
case the insertion of the leases above prayed 
for be refused. 

The prayer of this petition was opposed 
by the other members of the Rampal family 
and also by widow Haslipp, an inscribed 
creditor on the Estate '' Ste.-Marie " and, 
having heard parties,* the Substitute Master 
dismissed Mr. Jules Rampal's petition with 
costs, whereupon this appeal was taken to 
this Court where it was ably argued by Mr, 
Galea. It was admitted by him that, as the 
leases of his client wero neither registered 
nor transcribed prior to Mrs. Haslipp^s 
mortgage inscription, sho had a right to 
prevent the insertion of any such leases in 
the '^ Cahier des Charges," and this in vir- 
tue of the law contained iu article 13 of the 
sales Ordinance (19 of 1868.) But Mr. 
Galea argtjodthat the decision of the Master 
was wrong in reference to tho second con- 
clusion of his client's petition, that Article 
555 was applicable to lessees, and that ap. 
pellant had a right to the insertion in the 
'' Cahier des Charges" of a Clause warn- ^ 
ing the purchaser that Jules Rampal had a 
claim for the plantation existing on the 
ground leased and that he had a right of 
retention of tho land to secure the said 
claim which was good against oven a pur- 
chaser. In support of this contention the 
Counsel cited the authority of Laurent vol. 6 
No. 27fi, and Marcado under Article 555 § 5. 



In disposing of this contention the 
Court has had to consider the position of 
the petitioner Jules Rampal. He is not 
only a lessee but he is also a co-licitant and 
therefore a co-owner of the Estate as also 
a co-heir to the succession of his father. It 
may be that a third party, a lessee of an 
Estate, having through a course of years 
improved it, made plantations of trees or 
made other constructions, may have a claim 
of indemnity which he may make good even 
against a purchaser and that he would have 
a right of retention until his claim was sa- 
tisfied. But, in the present instance, under 
the guise of a claim in equity, an attempt 
is here made to defeat the operation of the 
express Law that if a lease is not registered 
or transcribed it is of no avail in the face of 
the objection of an inscribed creditor. If 
the petitioner's claim was given effect to, 
the J)urchaser would be indirectly burdened 
with these leases as if they were constituted 
by valid deeds. The petitioner's leases have 
neither a date certain nor are they consti- 
tuted by authentic deeds, and the latest de- 
cision of the Court of Cassation quoted to 
us (S. V. 1871.1.57) lays it down that such 
a lessee cannot make a claim in virtue of 
construction made upon the land let, for the 
indemnity which the third paragraph of 
Article 555 gives the 3rd. parties (tiers.) A 
passage of Laurent, Vol. 25 No. 400 was 
also quoted to us in which he appears to 
lay down a different doctrine from that set 
forth in his sixth volume quoted by Mr 
Galea. 

It is an important question whether the 
petitionner is entitled to the privileges 
granted to the " tiers " or third party by 
Article 555 of the Code. Ho is a co-pro- 
prietor and co-heir of tho succession of his 
father and theso alleged leases were obtain- 
ed by him from his mother who was ma- 
naging the Estate for the benefit of her 
family.— We have considered whether this 
position is consistent with the position of 
the " tiers " of Article 555.~ 
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We find that Lanrent .YoU 6 No. 274 
thns puts it : 

" L' Article 555 a'appliqae-t-il aa cas oil 

" lea conBtrttctions Bonfc faitea par des co- 

'^ propri^taires tels qae des coaBso6i6a oa 
'* oa CO hdritiera. Un oo-propri6taire n'eat 

f^ oertea paa on tiei's, no co-propri4taire ne 

'^ reyendique paa eoiitre aon oo«propri4taire, 

^ Le tette de T Article 555 est done inap- 

'' pKcable. II eti eat de mdme de 1' esprit 

"delaloi.?* 

Demolombe ia diacassing tliia qaeation 
'^ Yolame I " De la diatioction dea biena 
No. 691 '' thas writea : ^ Lea termea nftmea 
''do I' Article 555 ue a'appliqaeiit qa'aa tiera 
** qutHj en aon nom et poor aon propro 
" compte, fait dea tiraTanz aar dn foads ddnt 
'' it n'avait paa la propri^t6, et qa^il poas&- 
" dait aealement aoit de maayaiae foi^ aoit 
'' de bonne foi " — At No. 691 bia, he pro- 
ceeda thns — - ^' De 14 encore cette aatre 
" consSqaeiice, aavoir que TArticle 555 ne 
'^ conoerne paa celai qui 6taib aoit proprie- 
'' taire, aoit co-propri6taire par indicia du 
'' f onda aar leqael il a fait des constructional 
'' dea plantations on dos ouvra^es qael- 
'• conqaes." This view of the law ia con- 
firmed by several decisions of the Courts of 
France.— We may refer to two of these. 
The first is that of the Cour Royale de 
Bordeaux (8. V. 1839.2.251) In which it 
was decided that Article 555 Code Civil ''ne 
'' a'appliqne paa anx travaux faita par un 
'' co-heritier aa va et aa an de aon co-heritier 
'' snr an immeuble de la aucceasion. Dana 
'' ce caa^ lo co-heritier a le droit de pr61ever 
'' snr la masso her^ditaire le roontant des 
'' d^penses qa'il a faites. This deciaion was 
in the aame linea and followed the same 
principle aa governed the Coart of Civaaation 
in the case reported ia S. Y. 1831, 1.2 4 ^in 
which it wiia Again laid down that the co- 
heir who has made constructions on tbe pro- 
perty of the succession cabnbt be assimi- 
lated to him who has made constructions 
'' sur le fonds d'ftutrui : " '^ on doit liii rem- 
" bourscr toutes les depenses utiles on n6- 
" cessaires pour la conservation de la chose. 



—We agree with the law thas laid down by 
able commentators and tbe Supreme Coart 
of jaatioe in France. .If the petitioner ha^ 
by hia work and labour ia connection with 
thoae leaaM been at etpenae which ia naefal 
or neceaaary and tended topreaerve the Es« 
tate and increase ita value, he may ^ave a 
claim apoa the aacceaaion io which the oo- 
licitanta have right and aa between them- 
aelvea. — Bat, aa he doea not fall within the 
limita of Article 555, we cannot anatain hia 
claim againat the objection of the inacribed 
creditor and the other co-licitanta ao as to 
give him a right against the fotare parcha- 
aer of the Estate. Hia claim, if it exiata at 
all, mast be brought againat , thoae with 
whom he dealt or whoae property he may 
have benefitted by hia labour atid expendi- 
ture. 

Aa we hold that he haa no claim againat 
the purchaser it would be out of place to 
direct that any ohuise such aa he aaka for 
ahoald be inaerted in the memorandum for 
chargea. 

We therefore diamiss thia appeal with 
eoata. 



SUPREME COURT 



iiicrrATioN—- DivisioK in kikd— Evidikojb. 

It wa$ shown, on the one hand, that a survey 
yor deputed by a father who had sold a 
plot of land to his six children reserv* 
ing to himself the M$ufruet, had drawn up 
an incomplete plan and memorandum qf 
survey. 

On the other hand, it was entablished that 
some of the heirs after their father* s death 
had sold their shares which they described 
as *' toua les droita indivia qu'ila penvent 
avoir dans un terrain de 146 perches." 

Held that, under the cicumstancse,ii could 
not be said that a division in kind of tk$ 
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land had taken place. A Udtation was 
allowed. 



PRfiCIEUX^Appellant. 

and 

WIDOW KELLY AND OTHERS,— 

Respondents. 

Before 

His Honor Sie EugAni J. Lkclbzio Kfc.,— 
Chief Judge. 

and 
His Honor John Rouillabd,— Puisne Judge. 

P. Mathiws,— Counsel for Appellant. 
B. BiBNABD,— Attorney for same. 

L. Rodillabd and P. Biauqiabd,— Counsel 
for Respondent. 

B. Ganaohaud and B. Pitchbn,— Attorneys 
for same. 

Record Norembor 26.2.89. 

ISth. December 1893. 

. The applicant, acting as assignee of the 
rights of one John Hewet fils in the Estate 
and succession of John Hewet senior, insti- 
tuted before the Master of the Supreme 
Court proceedings for the lioitation of a 
plot of ground at Pamplemousses, one acre 
and forty six perches in extent, formerly 
belonging to Paul Pollux Barry. The lici- 
tation was opposed by the respondents en 
the groand that the immoveable property 
above alluded to was no longer in a state 
of indivision but that there had been a 
partition of the property above mentioned, 
each of the children of Paul Pollux Barry 
or their issue, having taken a portion of 



the said property. As a consequence of 
the partition '' en nature, " no licitation 
was now possible. 

From the documents produced, it appears 
that, on the 2nd. June 1860, by a deed 
passed before Mr. Notary Langlois, Paul 
Pollux Barry sold to five children of his, 
who were of age and to several grand ohil- 
dren born of Hortenaia Barry one of his 
daughters deceased, the undivided bare 
ownership of the property which is the sub- 
jectofthe present litigation, reserving to 
himself the usufruct thereof. 

That deed of sale was subsequently rec- 
tified as it appears from a deed made before 
Mr Notaiy Maingard on the 30th October 
1866) BO as to make it clear that the child- 
ren of John Hewet the issues of his marriage 
with Maria Hortensia Barry were all taken 
together, the purchasers of the undivided 
sixth of the property, each of the five remain- 
ing sons and daughters of Paul Pollux 
Barry purchasing accordingly one sixth of 
the same property. 

It appears from a memorandum of survey 
of Ribet under date 6th June 1866, that at 
the request of Paul Pollux Barry, he re- 
paired on the property above mentioned in 
order to divide it into six portions for the 
purpose of sale (qu*il a projet de vendre)— 
To that memorandum of survey is annexed 
a plan giving the measurements of six por- 
tions into which according to the plan, the 
property was to be partitionned. The plan 
is not signed, but the memorandum of survey 
is signed by Ribet and by Paul Pollux Barry 
above. 

The plan, although it gives the respective 
length of the four sides of the six portions 
into which the property is divided, does not 
mention the angles of intersection. 

There is no document recording that 
boundary stones were placed, and, beyond 
the plan abovementioned showing several 
sections of a plot of ground which Paul 
Pollux Barry '' a le projet de vendre *' 
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there is no written record that the intended 
division of the property according to the 
plan of Ribet was ever carried out. 

It was argaed before the Master that 
there was a '' Commencement de prenve 
'' par ecrit '' that snch division had taken 
place and leave was asked and obtained to 
adduce oral evidence in order to prove that 
fact. 

Among the reasons of appeal the Court 
finds that the soundness of the ruling of the 
Master on that point of allowing oral evi- 
dence is disputed^ but setting aside for the 
present the question whether oral evidence 
was rightly introduced into the case, the 
Court after careful perusal of the evidence 
heard before the Master is of opinion that 
there is really no proof that such a division 
has taken place. 

There is evidence that, after the death of 
Paul Pollux Barry some of his children eon* 
tinned to reside on the plot of ground as 
they had been living before^ but neither 
during the life time of Paul Pollux Barry 
who^ it must be remarked, had reserved 
the uBufract to himself, nor after his deaths 
did the he^rs, either by written, or by verbal 
agreement arrange among themselves that 
they would carry out what may have been 
the wish of their common author. After 
the death of Paul Pollux Barry, some of his 
heirs sold their share on the property. 

On the 18th. November 1876, John 
Hewot and Marie Adelia Ho wet sold their 
share to one FSlix Michel; that share was 
described as '' tons les droits indivia qu'ils 
" pen vent avoir dans un terrain de 146 
'^ perches." By a deed made before Mr« 
Notary Planel under date 17 May 1878, 
Felix Michel sold all the rights purchased 
by him i. e., his undivided rights to Mr. 
Ladouce and to widow Kelly and widow 
Lenette. Now Mrs. Widow Kelly and the 
heirs of widow Lenette are the very parties 
who allege that a partition of the property 
^{ their father was made. 



By a deed dated the 17th. May 1878, 
widow Lenette, widow Kelly and Paul 
Ladouce sold to Mr. Edmond Noble, not 
certain defined parts of the plot of ground 
the licitation of which is now sued but aim- 
ply '' tons les droits qu'ils ont dans le ter- 
'* rain sus-d^signe ". That sale was sub* 
sequently cancelled by virtue of a clause of 
" r6m6re ''but the terms in which it was 
made show clearly that, at the above referred 
time, there had been no partition of the land. 
Otherwise, mention of it would have been 
made in the deed. We think, therefore, 
that John Hewet fils, who, in addition to 
the share which he obtained by virtue of 
sales of second June one thousand eight hun« 
dred and sixty six and which he sold to 
widow Lenette and widow Kelly inherited 
a share which had accrued to his father at 
the death of a sister, is entitled to sue for 
the licitation of the plot of ground. 

The appeal is sustained with costs. 



SUPBEME COURT. 

LiBBI.— EXBABBASSINO PLIAS— >SnBPLtTS40B— 
PapOIDUAl. — 

In an action for libel ths Court will not tole* 
rate a pleading that leavgs in doubt what 
part of the libel is alleged to he true and 
what part ia not^ 

It will not, on the other hand, order pleas to he 
struck out or amended on account of a few 
superfluous words therein, which cannot 
embarrass the plaintiff and which may be re* 
garded as surplusage. 

De.; CHASTBLLIBR,— PUintiif 

and 

BOUSSEL & UTHBES,~Defendants. 
and 

Dr. CHASTELLIER4— Plaintiff. 

and 

BOUSSEL & OtQEfis,— Defendants. 
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Before 
[ His Hon. Andbiw Musi^^PaisQe Jadge. 

&nd 
Bis Iloii. F. Co^Di WiLLiAMs^-Paisne Jadge 



P. L. Ohastbllibr & V. K/Vibm,— Coansel 
for Plaintiff. 

O. A« RITTER»~Attorney for same. 

No Counsel appearing for defendants. 

P. D. CHAPXBOK& OTHiB^— Attorneys for same 

Records No. 26,306 & No. 26,307. 

15th. December 1893. 

^Thi^se i^na cases pf two actions of. damages 
for libel ati the ijnsfeance<pf Doctor Chastellier 
against t&e responsible Conductor and Editor 
of. tho Jwrhal^ Ahntrice. It is unnecessary 
here to enter at length into the terms of the 
alleged slander in either action, it is sufficient 
to stato that the alleged libels in the first 
' declaration apa iaoendoed, and it is averred 
that such statements are false, wicked, defa- 
matory f^pd libeltous and are calculated to 
injure the plaintiff as a member of this Com- 
munity and as i public functionary &c. 

In the second action, ia the same way after 
setting out the alleged libel and inuendo, 
the declaration proceeds to say that these 
statements are false^ wicked, malicious and 
defamatory and prejudicial to the characten 
honour and reputation olE the plaintiff. 

In answer to both declarations, pleas have 
been filed in which the defendants in effect 
plead that the alleged defamatory words 
were true, and that it wm for the public 
benefit that they were published. As nn 
illustration of the pleas filed wo may take the 
second of the defendant Newton. 

*' That the said words, so far as they con- 

^' sist of statements of facts, are, in their 
'' ordinary meaning, true in sub.stanoe and iu 



" fact, and so far as they consist of matters 
'' of opinion, are fair cummenta upon the 
'' facts which were and are mattetrs of public 
'' interest and general interest and that it 
'^ was for the public benefit that they were 
" published. " 

The defendant Boussel*s fourth rplea is to 
the same effect, but, by a cjlerical mistakci it 
is supposed, the writer of the plea in the last 
line thereof says : '' it was for the public 
'' interest that they were published " in place 
of '' publio benefit, " 

In the second action, after the pleader in 
the first plea sets out that he means to depict 
a general character or type, he thus puts the 
second plea.*— '' That if the said plfiintiff 
" considers that his own personality comes 
'' within the above general character or type, 
''then the defendants say that the said 
'' words are in the main true and that it was 
'' for the piablic benefit that they were pu- 
'' Wished.'' 

After these pleas had been lodged the 
plaintiff in the first action gave notice to the 
defendant that the said plea is no bar or 
answer to the action and, that defendants are 
not entitled in point of law to raise spch a 
plea as a defence to the action and he moved 
that the plea be struck out with costs. 

In like manner, in the second action, in the 
plaintiffs replicatication to the pleaid,hetook 
the same objection and made the same mo- 
tion in reference to the second action. 

Prior to the year 1883, actions of libel and 
slander before the Supreme Court of Mauri- 
tius had been conducted without much regard 
to the technical stete of the law,and both plain- 
tiff and defendant had been allowed to con- 
duct their cases in the same way as such 
actions are usually conducted in Englan-l. 

In the year 1883, occurred the important 
caEO of Cordouan ve Jardin and ors. in which 
every technical objection was taken on 

behalf of the dofeudaiits bo the plaintiff'ti. 
allepjatioDs and ia which the yfholo law oj 
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libel as existing in Manritins was carefully 
investigated. 

The matter ended by it being made appa- 
rent that both the plaintiff and the defend- 
ants had to amend their pleadings and the 
Coart found thab '^ according to the law of 
" Mauritius it is a good defence to a civil 
*' action in damages to p^ead that the defa- 
'^ mation was true and that it was for the 
'' public benefit that is was published." 

In the present cases^ it had to be admitted 
by the learned counsel for the plaintiff that 
Newton's plea and Roussel's plea in the first 
caso^ and Newton and Rnssel's joint plea in 
the second caso^ contained pleadings tha 
they were entitled to make; but he objected 
in the first instance^ to the plea in so far as it 
spoke of opinion and matters of public 
interest. 

In reference to the s'ccond action and to 
the second plea for the defendants, he ob_ 
jected only to the conditional words with 
which it was introduced. 

He cited as authorities various cases such 
as Flemming vs. Dollar. June 20th. 1889 
L, J. 1889 Q. B. Vol. 58 P. 548 also to b© 
found in the L. R. Q. B. Division Vol 23 P- 
888. In the first place, that was a case under 
the special rules of the Supreme Court of 
England, in which rules of pleading are 
set forth quite different from those which 
exist among us, and next the plaintiff in that 
case objected to the defendant setting forth 
a vast mass of different facts which were so 
far a justification and so far an admission of 
liabity by which means the plea became 
most embarrassing, and Lord Coteridge 
expressed an opinion that there would be a 
difficulty in directing the jury as to what 
facts they would have to try. We admit 
willingly that if a plaintiff were embarrassed 
by a plea which did not tell him whether the 
defendant pleaded the truth of the libel or 
not and which did not add that it was for 
the public benefit that the defamatory words 
were published, the Court should not tolerate 
a pleading that would leave it in doubt. 



what part of the libel was alleged to be true 
and what part was not. But that is a very 
different matter from objecting to a few 
superfluous words which do not embarrass 
the plaintiff in the least degree and which 

may be regarded as mere surplusage. 

While the Court will take care that no 
irrevolant evidence is introduced, it will, on 
the other hand, endeavour not to be too 
technical or lay down hard and fast rules 
which when a proof comes to be taken are 
apt to be forgotten. 

We do not think it necessary to order any 
part of the defendants' pleadings to be 
struck out and we direct the record to be 
proceed with. No costs^ . . 



i 






SlTPREkEPCaVttl.0 U I S 
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Jurisdiction— Stipendiary Court — Diveb— 
Contract made at Aden and not conw rmed 
IN Mauritius. 

A diver who had entered, at Aden, into a 
contract of service with the Mauritius Go- 
vernment, was prosecuted before a Stipen- 
diary Magistrate for breach of the said 
contract. 

Held by the Supreme Court, that though the 
man was, if anything, a handicraftsman 
as his contract, not confirmed in Mauritius 
by any ratification before the proper autho* 
rity, did not follow any of the forms men- 
tioned in the schedules to Ord, 12 of 1878, 
and as he had iiot been treated in con* 
Jormity with the provisions of Chapter 
4 of the Ordinance as an Immigrant from 
India or witht hose ofchapt. V as a labourer 
from elsewhere — the Stipendiary Court 
had no jurisdiction. 
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The Hon : the PROCUREUR GENERAL, 
—Appellant. 

and 

THE STIPENDIARY MAGISTRATE OP 

PORT LOUIS and ABDOOLAH, 

Respondent. 

Before 

His Hon : F. C. Williams, — puisne Judge. 

His Hon : John Rouillard,— puisne Judge. 

A. THIBAUD,— Act. Sub. Proc. General 

for Appellant. 

Julius Guibert, — Crown attorney, Attorney 
for same. 

The Magisteatk, — Appearing in person. 
22nd. December 1893. 



The question in this case is whether a 
diver engaged by the Colonial Govern- 
ment under a two year's contract at Aden^ 
falls within the category of ^' servants " al- 
uded to in law 12 of 1878 sect. II and is 
amenable to the Stipendiary Magistrate's 
Jurisdiction under that Ordinance. 

The Magistrate in this case seemed to 
entertain doubts as to wheiher a diver 
could be considered a ^' handicraftsman " in 
the terms of the Ordinance. His doubts also 
extended to the capacity of the Government 
of Mauritius to claim the position of ^^ em- 
ployer '' under it. 

Without entering into all the points raised 
by the Magistrate in his judgment^ it suffices 
for us to say that we agree in the conclu- 
sion at which he arrived ; viz. that he had 
no jurisdiction to hear and determine the 
case. 

The application of law 12 of 1878 (which 
was primarily intended to meet the case of 
Indians and other immigrants) to persons 
engaged in this Island to perform services 



under verbal contract^ is not an application 
which our jurisprudence shows any disposi- 
tion to extend, and see case of 1884"Ayabal- 
lana v Guillemin." Piston 48. Here, the res- 
pondent Abdoolah was, if anything, a handi- 
craftsman serving under contract, but his 
contract of service made at Aden and not 
confirmed here by any ratification before 
the proper authority, does not follow any of 
the forms mentioned in the schedales to the 
Ordinance, nor was he treated in conformity 
with the provisions of chapter 4 of the Or- 
dinance as an Immigrant from India, or with 
those of chapter 5 of the Ordinance, as a 
laborer from elsewhere. 

We have consequently no difficulty in 
arriving at the conclusion that, whatever 
may be Abdoolah's position, he is not here 
in Mauritius a servant under any contract 
or under any conditions of service recognized 
by law 12 of 1878, and that consequently 
the Magistrate was right in finding that he 
had no jurisdiction to deal with him under 
that law. 

The rule is discharged. 



SUPREME COURT 

Ore. 32 cf 1B81 — Strict contbuction op 

THB ObDINANCB — DeLBQATION OF SALAkY — 

Contingent creditors — Stipulations au 

PROFIT DE TIBRS-ETBANQERS — ArT. 1121 

c. 0. — Tacit acckptancb of aqbeeicbnt— 
Evidence of aqrebment — Dblbqation 
imparfaitb — Power of Mayor to bind 
corporation. 

lo. Ord. 32 of 1881 which prohibits opposi- 
tion to or saisie-arrets of salaries, seems to 
have applied to salaries the principles to 
he found in art. 581 of the Oode of Oivil 
Procedure regarding sums for alimentary 
allowances which are declared to be "insai- 
sissables. " 

2o. The prohibition of the Ordinance should 
not be added to and though the salaries 
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cannot be seizedj they may be assigned or 
delegated, 

3o. The employes are contingent and condi- 
tional creditors of their employers in virtue 
of their contract of service, and so long a* 
they remain in the service of their emplo^ 
yets, the latter become every month their 
debtors. The future salaries may there* 
fore be lawfully assigned {Art. 1130 Code 
Civil,) 

\o. When a Corporation has agreed to deduct 
every month part of the salary duo to some 
of their employes and to pay the same over 
to a creditor the agreementcannot be put an 
end to without the creditor's consent, 

5o. The principles which apply in such a 
case are contained in art, 1121 Code Civil 
relating to " Btipalafciona faites au profit 
de tiers etrangers. " 

6o, The a^greement between the creditor, 
debtors and the employer need not be for* 
mal and direct. It may be gathered from 
documents emanating from the parties and 
the creditor's acceptance of the delegation 
may be a tacit one, 

7o, The delegation to the creditor is what is 
known as a '* delegation imparfaito *' 
in as much as the debtors (employes) are 
not thereby, de piano, discharged. Quaere : 
Whether a Mayor ca?i bind a Municipal 
Oorporatiou by accepting to deduct part 
of salaries as above, 

WIDOW GONARD,~Plaintiff. 

and 

THE MAYOR AND MUNICIPAL 
CORPORATION OP PORT LOUIS,— 

Defendants. 

Before 

His Honor Sir EuqJinb Jules Lbclbzio, Kt,, 
— Chief Judge, and 

His Hon. F. C, WillumSj— Puisne Judge, 



H. GrALBA, — Counsel for plaintiff. 
M. Leblanc, — ^Attorney for the same. 

V. KiVern, — Counsel for defendants. 
F. Victor,— Attorney for the same. 

Record No. 25964. 

22nd. December 1893. 

The plaintiff's declaration alleges that, 
by a deed under private signatures dated 
the SOfch September 1891, one Clement 
Galdemar then and still in the employ oE 
the Municipal Corporation and earning salary 
as such, acknowledged to be indebted to the 
late Gustavo Gonard in the sum of four 
thousand rupees for money lent, and in 
order to repay this amount, delegated and 
assigned unto Gonard the salary acruing 
to him, receivable by Gonard from the town 
treasurer by monthly instalments of one hun- 
dred and fifty rupees reckoning from the 1st 
November 1891. The declaration follows 
with allegations of the same nature with 
regard to several other oflScers in the employ 
of the Municipal Corporation and avers that 
before consenting to grant the said loans to 
those officers, Gonard required that the 
Municipal Corporation should accept the 
delegations and assignments given to him 
for the repayment of the loans and should 
undertake to deduct every month from their 
salary tho amount especially delegated and 
assigned by those officers and pay the same 
to Gonard at tho periods mentioned in the 
said deeds ; that the Municipal Corporation 
did, through and by the then Mayor in the 
case of each and every ono of the loans and 
previous to the same being granted, agree 
to accept the delegations and did nndort-.ike 
to deduct every mouth from the salary o£ 
its servants these amounts and pay them to 
Gonard ; that this undertaking was carried 
out up to the 31st March 1892 when the 
defendants declined further to do so ; that 
Gonard ; caused notices to bo served on the 
defendants on tho 31st March 1892, sum- 
monin^f them to make ilio deductions and 
payments as before^ that the sums delegated 
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though amounting in terms of the deeds to 
Rs, 3,636.66 c, from the 1st April to the 
31st July 1892, had been reduced by agree- 
ment between Gonard and some of his 
debtors to Rs. 2,566.92 c, that accordingly 
the defendants were on the Slst July 1892 
and are still indebted to the heirs and repre- 
sentatires of the late Gonard in that sum 
for which Judgment is prayed for against 
them. 

In their plea, the defendants say, that 
admitting for the sake of argument that^ 
they have undertaken to deduct from the 
salaries of the several employes mentioned 
in the declaration, the several snms men- 
tioned, such agreement is not binding upon 
them as it is contrary to public order and 
illegal under Ordinance No. 82 of 1881, and 
that the entries served at the request of 
Gonard upon defendants calling upon them 
to deduct certain sums from the sala- 
ries of " omploy& " are in fact nothiog 
but oppositions to the payment of a cer- 
tain portion of the salary of those '^ em- 
ployes '' and as such were not binding 
upon the defendants, this being contrary to 
Article 1, of Ordinance 32 of 1881. The 
defendants further pleaded that there never 
were any delegations accepted by them and 
that they never bound themselves to pay 
anything to Gonard and could not bind 
themselves to pay debts due to Gonard by 
their " employes "in as much as those 
" employes " were not their creditors at the 
time of the alleged delegation?, that in law 
the applications made to the Mayor by the 
'' employes " and the orders given by the 
Mayor to the treasurer do nob constitute 
respectively delegations by the " employes" 
and acceptances by the Mayor but they are 
at most requests or mandates on the Mayor 
and as such revocable and the defendants 
aver that those requests or mandates were 
revoked and they were not entitled to pay 
any amount to Gonard in presence of the 
revocation of those requests, th&t under any 
circumstances those requests or m&ndates 
^9 not constitute the Majrov 9r Municipal 



Corporation the debtors of plaintiffs, who 
have no right of action against thein. 

The plaintiff replied that it is not part of 
her case that applications made to the Mayor 
by the " employes " constitute delegations 
of those ^'employes" and joined issue 
generally on the plea. 

The evidence, such as it results from the 
documents put in, shows that either before or 
on the day the loan was made to him by 
Gonard, the Municipal " employe " obtained 
an order from the Mayor couched, for 
instance, in the case of Galdemar in the fol- 
lowing terms : 

Extract from book of Orders No. 508. 

" Le Tresorier ) sent informes que le Maire 
'^ Le Oontrdleur j a autorise M. 0. Galdemar, 

^^ Med. Vet. a deleguer tons ses appointe- 

" ments an profit de M. G. Gonard et co 

" i, partir du ler Novembre prochain et 

" jusqu'i concurrence de la somme de quatre 

" mille roupies. Les versements ne devant 

^' 6tre faits & M Gonard que tons les trois 

^' mois. La presente delegation annu'e les 

" prec6dentes faites an profit du dit siear 

'^ Gonard par M. Galdemar. 

" Par ordre : M. E. Assy pour secretaire 
'' de laville. 30 Septembro 1891." 

In the case of Series we read the follow- 
ing order* 

No. 486. '' Le Tresorier ") sent informJs 
„ '^ Le Oontr6leur J que le Maire 
^^ a autorise M. C. Series & deleguer men- 
'^ suellement sur ses appointements a partir 
*^ du premier Novembro prochain au profit 
'^ de M. Gonard, la somme de quarante 
'' roupies jusqu*a concurrence de mille rou^ 
'^ pies. Les dites retonues devant 6tre ver- 
^' sees ^ M. Gonard trimestriellement. M. 
'^ Series s'engage par le fait de cette dele- 
" gation i rembourser immediatement a la 
^' caisse Municipale la somme de cent rou- 
^' pies quMl lui doit. 

" Par ordre: P. Henri secretaire de laville 
'' 8 Septembre 1890.'' 

The other orders ar« drawn up in about 
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the same phraseology. When Gonard re- 
ceived the moneys deducted from his debtors' 
salaries ho gave a receipt to the town trea- 
surer^ at the foot of a statement of particu- 
lars of the amounts deducted from the salary 
of each of his debtors signed by the town 
treasurer and by the " Controleur '' and 
approved by the Mayor of Port Louis. The 
last paper signed by Gonard is headed as 
follows : 

" No. 112— The Municipality of Port Louis 
— Dr., to G. Gonard, Bsqre* 

'' Port Louis, this 5th. April 1892. 

'^ Deposits repaid.'' Amount deposited by 
, ' Municipal " employes " viz : 

'' Assy, J. E. Amount deposited by him as 
" per orders No. 500 of 26 September 1891 
'' and No. 646 of 16 December 1891 Rs. 95 
'^ per month for month of January 1892, 
" Rs. 95 and soon with all the particulars." 

" Received this eloTenth day of April 
" 1892 from Dogor Speville, Esqre., town 
'' treasurer, the sum of Rs. 1,971.83, being 
" for refund of deposits as per above account 
'^ of particulars (signed) G. Gonard." 

Such being the facts, we have now to 
examine the pleas of the defendants. They 
first say that '' under Ord. 32 of 1881 which 
prohibits oppositions to or "Faisie arrets" 
of salaries of persons in tlie employment 
of the Colonial Government or of the Muni- 
cipality of Port Louis, the delegations 
made by the Municipal ^'employes" to 
Gonard of part of their salaries were 
illegal and against public order and that 
the agreement to deduct part of sneh sala- 
ries is not binding upon them. It was 
also argued that Gonard tried to evade 
the law by having recourse to a dolega- 
tion, knowing that he could not attach. 
We do not think that wa can add to the 
prohibition enacted by the Ordinance,which 
appears to have merely applied to salaries 
the principle to be found in article 581 of 
the Code of Civil procedure regarding sums 
fQr alimentary allowances which are deolfired 



to be '^ insaisissables " ; the great majority 
of commentators and the jurisprudence of 
the Court of cassation hold that although 
they cannot be seized they may be assigned 
or delegated and we are of opinion that 
there is nothing in the local Ordinance 
quoted which can render illegal or against 
public order the assignment or delegation 
of salaries of the Municipal '^ employes.'' 

If the legislature had intended to prohibit 
assignments as well as attachments it would 
have said so ; for in the words of the Court 
of Cassation — " autre chose est I'insaisissa- 
" biiite et autre chose Tincessibilite." 

With regard to the notices served at the 
request of Gonard upon the Municipal Cor- 
poration, wo cannot look upon them as 
attachmen's or oppositions. They are rather 
'^ raises en demeure " of excuting the pre- 
vious alleged agreement to deduct from the 
salaries the sums that were to be paid to 
Gonard. 

The next plea is to the effect that there 
never were delegations accepted hy the de- 
fendants and they never bound themselves 
to pay anything to Gonard and could not 
bind themselves to pay debts due to Gonard 
by their employes, in as mnch as those • 
" employes " were not their creditors at the 
time of the alleged delegations, and that in 
law the applications made to the mayor by 
the ^' employes '' and the orders given by 
the mayor to the treasurer do not constitute 
respectively delegations by the employes 
and acceptances by the Mayor but they at 
most requests or mandates on the Mayor and 
are, as such, revocable and the defendanta 
aver that those requeats or mandates were 
revoked. 

There was evidently in that park of the 
plea a misconception which appears to have 
been cleared by the replication, for it was 
not repeated in the argument of the learned 
counsel for the defendants. The plaintiff 
did not allege that the applications, made to 
tho mayor by the " employes " and the or- 
ders given by tho mayor to the treasurer 
constituted delegations by the '^ employes '' 
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and acceptances by the mayor. We un- 
derstand that the words '' la presente del^- 
" gation " made use of iu certain of the 
mayor's orders do not mean that the order 
itself is equivalent to a *^ delegation, " but 
that they are intended to refer to the dele- 
gation either already made or to be made 
in virtue of that order in contradistinction 
to the preceding delegations made in favor 
of Gonard and which are said in the order 
to be annulled ; what was alleged by the 
plaintiff, as we understand the declaration, 
was that beforo making tho loans to the 
'' employes ^' Gonard required that the 
Municipality should agree to accept tho de- 
legations to be made to him by the " em- 
ployes " upon their salaries and pay to him 
the sums to be deducted each month from 
those salaries. The plea says that the de- 
fendants could not bind themselves to pay 
debts due to Gonard by their " employes " 
in as much as those ^' employ6s " were not 
their creditors at the time of the delegations 
But the '^ employes '' were contingent or 
conditional creditors of the Muuicipality in 
virtue of their contract of service and so 
long as they remained in the service of the 
defendants the latter became every month 
their debtors for the amount of their salaries 
Article 1180 of the Civil Code authorizes 
the sale or transfer of future rights, 
except in certain matters therein mentioned, 
and in virtue of that article, Courts of 
Justice have sanctioned tho transfer 
of conditional or eventual rights. — Tho real 
point to bo decided is whether the Muni- 
cipality had the right at a given moment to 
revoke tho orders given by the Mayor to 
the Treasurer to deduct every month part 
of the salaries of the '^ employes " debtors 
of Gonard before the latter was fully paid 
of his loans. 

For the defendants it was argued that 
the Mayor could not have intended to bind 
tho Municipality towards Gonard because 
he had no such power in virtue of Ordinance 
No. 21 of 1851, that'll?) .merely authorized 
i-bQ treasurer to deduct a certain sum from 



the salaries but did not bind himself to pay, 
that there is *tio right ex Contractu in this 
case, no vinculum juris between the defen- 
dants and Gonard, and that the Mayor had 
the right to revoke the orders which he had 
given. With regard to the right of the 
Mayor to bind the Municipality, there is no 
plea to the effect that the Corporation is 
not bound, in law, by the acts of the Mayor, 
m this particular case, and in the absence 
of such a plea, we cannot, upon a mere af- 
firmation thrown out in the course of the ar- 
gument examine the value of what might 
have been an important issue in this case. 
It may also be mentioned, that in the case 
of Serifes, tho Municipal Council itself came 
into play and authorized him to make a de- 
legation of part of his salary to Gonard ( see 
order No. 512 Parag. 3 of 1st. October 1891,) 
We must therefore consider the acts of the 
Mayor as binding upon the Municipality and 
see what are their legal consequences. 

It is true that there was no direct agreo- 
inent between the defendants and Gonard, 
but the reasonable interpretation to be 
drawn from the documents that are in 
evidence is that certain Municipal '^ em- 
ployes " went one day to Gonard with 
orders emanating from the Mayor word- 
ed as those we have quoted above, that 
Gonard then made loans to those '' em- 
ployes " trusting that he would be repaid as 
mentioned in those orders, and that iu fact 
ho was so repaid partially during a certain 
time not by the ^' employSs " personally but 
by the treasurer upon statements signed by 
the Mayor himself, after which, it would 
appear that for some reasons that were not 
explained, tho orders were revoked. Now, 
we hold that those documents, when taken 
together, established a vinculum juris bet- 
ween Gonard and the defendants. 

The delegation made by the Municipal 
*' employes '' is what is called in our civil 
law an imperfect delegation, in this sense, 
that the creditor who accepts it from his 
d jbtor does not discharge this latter : this 
[ dilegai-ion is authorized, by the Mayor iq 
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his order and lie afterwards aotg upon it and 
pays Gonard as agreed upon in his order. 
We find that in one of the orders concerning 
Series the condition of the authorization 
given to hira is to pay back to the Munici- 
pality a sum of one hundred rupees due by 
him and that, in many cases^ the new dele- 
gation allowed is said to annul preceding 
ones made to Gonard. The money was to be 
deducted monthly from the salaries and 
paid quarterly by the treasurer to Gonard. 
It is difficult under such circumstances to 
admit that there was not a tacit acception by 
the Mayor of the delegation made upon the 
Municipal employ^ that tho treasurer acted 
merely as the agent of the employe and not 
of the Corporation and that the Mayor had 
the right to put abruptly an end to a con- 
tract to which he, his employes, and Gonard, 
had been parties, without tho consent of 
this latter. '^ II n'est pas necessaire '^ says 
LarombiSre under article 1275 *' quo le 
'^ delegant, le delogataire, et le delegue 
" donnent en mdme temps leurs consente- 
" ments '^ and lower down " Lorsque la 
" delegation a 6t6 stipulee en I'absence et 
'' sans le concours de Tune des parties dont 
" le consentement est necesssire, elle peut 
'' tant que cotte partie n'y a pas donne son 
'^ adhesion, 6tre revoquee du mutuel con- 
^' sentement des autres parties contractantos 
^' ... mais aussitfit quo le tiers, en rabsence 
'^ duquel, elle avait ete stipulee a declare 
'^ I'accepter oUe ne peut 6tre revoque© mal- 
'' gre lui, m6me du consentement des deux 
" autres. II convient, en ofEet, d'appliquor 
" ici les dispositions de TArt. 1121 relatives 
*' aux stipulations faites au profit de tiers 
" etrangers ". So, even if we were to set 
apart the deeds of delegations executed by 
the employes and Gonard, to which tho 
Mayor did not affix his signature and to 
consider only the Mayor's orders containing 
stipulations mad^a by the '' employes " with 
the sanction of the Municipality in favor of 



Gonard and in the absence of this latter, the 
moment that Gonard had accepted these 
stipulations, the two other parties had no 
longer the right to revoke them and 
Gonard's acceptance could be a tacit one 
and result clearly from the receipts he gave 
to the town treasurar at the foot of the 
statement of particulari already mentioned. 
In Deraolombe Vol. 28 Section 312 "Tac- 
" ceptation pout Stre tacite aussi bien 
'^ qu'expresse, elle u'est soumiso a aucune 
^' condition speci ile et elle demeure sous 
" I'empire des regies de droit commun qui 
'' gouvernenb les manifestations de volonte " 
See also note to arret of cassation Dalloz 
89-1. 395. 

An argument was drawn in favor of the 
defendants from the fact that in the state- 
ment of particulars a receipt stamp was 
affixed opposite the name of each '^ employe" 
but if tho Municipality was merely co-debtor, 
having undertaken to pay the debts of the 
principal debtors, it was perhaps a good 
precaution towards the revenue authorities 
to affix as many stamps as there were sums 
paid. 

For the above reasons, we are of opinion 
that the defendants had bound themselves 
towards Gonard to deduct monthly from 
tho salaries of their "employes" who had 
given delegations to that effect, tho sums 
which were to bo so deducted and to pay 
them quarterly to Gonard, up to the amounts 
mentioned in each order signed by the 
Mayor, so long as those " employes " re- 
mained in the service and that neither the 
the Mayor nor the defendants had the right 
to revoke those orders without the consent 
of Gonard. 

Judgment must be entered for tho amounts 
cliiinied with costs. 
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